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IN THE 


United States Court oi Appeals 

District of Columbia. 


No. 9720. 


LOUIS H. BERSOFF AND MORRIS PEARL, doing busi¬ 
ness under the firm name and style of Morlou Com¬ 
pany and M & L Ring Company and Lomo Novelty 
Company, Appellants , 


v. 

JESSE M. DONALDSON, Postmaster General of the 
United States, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

The complaint (App. p. 2) seeks a permanent injunction 
enjoining the Postmaster General from enforcing a fraud 
order issued pursuant to Sections 3929 and 4041 of the 
Revised Statutes, as amended (Title 39, U. S. C., Sections 
259 and 732). # Jurisdiction of the District Court rests on 
Title 11 of the District of Columbia Code, 1940 Edition, 
Sections 301, 306 and 324 and on U. S. Code, Title 28, Sec¬ 
tion 41 (6). This appeal is from a judgment of the District 


* See page 18 . 
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Court (App. p. 18) granting the defendant’s motion for 
summary judgment, and denying plaintiff’s motion for a 
preliminary injunction. Jurisdiction for this appeal rests 
on Title 17 of the District of Columbia Code 1940 Edition, 
Section 101. 

STATEMENT OF THE CASE. 

The Proceedings in the Lower Court. 

The complaint is the usual one praying for a permanent 
injunction enjoining the Postmaster General from enforc¬ 
ing a fraud order issued pursuant to Sections 3920 and 
4041 of the Revised Statutes, as amended (Title 39, U. S. C., 
Sections 239 and 732), and alleges that the said fraud order 
was not issued by and in accordance with the reliable pro¬ 
bative and substantial evidence adduced at the hearing be¬ 
fore the Postmaster General; that the act of the Postmas¬ 
ter General in issuing the said fraud order as arbitrary, 
capricious and an abuse of discretion; that the Postmaster 
General exceeded his authority and that his determination 
was unwarranted by the facts adduced at the hearing before 
his subordinate and is palpably wrong; and that the said 
fraud order is not predicated upon substantial evidence of 
actual fraud, in fact, but is predicated upon an unwar¬ 
ranted opinion and impression of the Postmaster General; 
and, further, that the said fraud order was issued without 
due process of law. 

However, in addition, the complaint alleges that the said 
fraud order was issued without the observance of procedure 
required by law in that the Postmaster General failed to 
afford the appellants reasonable opportunity, prior to the 
issuance of the said fraud order, to submit exceptions and 
supporting reasons for such exceptions, to the recom¬ 
mended decision of his subordinate, the Chief Trial Exam¬ 
iner, which recommended decision w r as unknown to the ap¬ 
pellants until receipt of the fraud order issued herein on 
July 30th, 1947, and which recommended decision resulted 
in the said fraud order. (App. 14) 
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The appellants made application for a preliminary in¬ 
junction in the court below and, in lieu of answer, the Post¬ 
master General cross-moved for summary judgment and 
submitted a transcript of the proceedings had before the 
Postmaster General, together with the exhibits introduced 
in evidence thereat. (App. 16) 

The appellants’ application for a preliminary injunction 
and the appellee’s motion for summary judgment were 
jointly submitted on August 26th, 1947. After hearing 
argument thereon, the Court, on the 4th day of Septem¬ 
ber, 1947, entered an order denying the appellants’ appli¬ 
cation for preliminary injunction and granting appellee’s 
motion for summary judgment. The Court did not take 
testimony, nor did it make any findings or enter any formal 
opinion in the matter. 

The Administrative Proceeding. 

The appellants have been engaged in the mail order busi¬ 
ness placing advertising in various publications throughout 
the United States of America. In such advertisements, ar¬ 
ticles consisting of diamond rings are offered for sale, the 
said articles being generally depicted therein. Each of the 
advertisements contained a statement that there was a 
“one week money back guarantee.” 

Through the medium of such advertising, the appellants 
obtained orders through the mails for the rings advertised. 
The appellants claim that each member of the public who 
ordered the rings as advertised, received exactly what the 
appellants promised, expressly or impliedly by such ad¬ 
vertisements. 

On December 18th, 1946, the Postmaster General caused 
to be served upon the appellants the usual order to show 
cause why a fraud order should not issue and alleged that 
the appellants were engaged in a scheme or device for ob¬ 
taining money through the mails by means of false and 
fraudulent pretenses, representations and promises. 
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The government charged that the appellants were ob¬ 
taining monies through the mail for “so-called # * * ‘dia¬ 
mond’ rings”; the government also charged that the appel¬ 
lants agreed to furnish “a ring containing a gem diamond 
or diamonds similar in size, shape and setting to those de¬ 
picted in the advertising literature”; and further charged 
that such rings would contain “a genuine diamond or dia¬ 
monds cut or polished in such a manner as to produce 
‘sparkle’ or ‘fire’.” 

Thereafter, a hearing was had before the Chief Trial 
Examiner at the Post Office Department on January 6th, 
1947, at which time and place the appellants appeared by 
their attorney, filed their written answer, (App. p. 21) and 
a hearing was had thereon. 

The answer of appellants to the charges was that they 
“make absolutely no” such representations; that “they 
comply in every respect with the advertising”; that “no 
false statement with respect to the size, shape or setting 
of the diamonds is made in” any of their literature; and 
further, that “in no case does the literature state either 
directly or by inuendo that the respondents (appellants 
herein) will furnish a ring similar in size, shape or setting 
to those advertised, and in no case is a statement made that 
the respondents will funish a ring “which will produce 
‘sparkle’ or ‘fire’.” 

At the hearing, a Post Office Department inspector testi¬ 
fied that he had engaged in test correspondence with the 
appellants and had made several test purchases of the 
rings which the appellants advertised and sold; and that he 
delivered them to one Dr. Charles P. Saylor, of the Na¬ 
tional Bureau of Standards. 

The only other witness for the Post Office Department 
was the said Dr. Saylor, a government employee, employed 
by the National Bureau of Standards, who testified sub¬ 
stantially that the test to determine whether or not a stone 
is a diamond is a relatively simple one, to wit: the hardness 
test (App. p. 42). He testified that a diamond is noticeably 
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harder than any other substance and that the hardness test 
standing alone was sufficient to determine the existence or 
non-existence of a diamond (App. p. 42). He stated that 
he had examined the material in Hearing Exhibit 31 and 
found that it was the mineral diamond; that the material in 
that Exhibit was, in fact, a diamond, but in Dr. Saylor’s 
opinion, it was not a “gem” (App. p. 43). The Doctor also 
stated that the “carat” is the unit of weight that is used 
in many kinds of gems and that he weighed this diamond, 
using that measure (App. p. 49). Dr. Saylor admitted that 
in comparing the ring, Hearing Exhibit 4E, with the adver¬ 
tisements, Hearing Exhibit 2A, that # this ring is not 
larger than the ring that is actually shown in the adver¬ 
tisement”; it is very nearly the same size as one judges 
from the diameter, the size of the finger that it would be 
possible to put it on; therefore we can take it as not having 
been magnified or decreased very much as indicated in this 
advertisement” (App. p. 51). 

On cross-examination, the Doctor conceded that the ad¬ 
vertising and the size of the ring as advertised, approxi¬ 
mated the average size of the ring itself. Dr. Saylor ad¬ 
mitted that what the advertisement depicted is a question 
of “how good one’s eyes are.” 

When asked his opinion as to the largest diamond that 
could be cut from Hearing Exhibit 31, the Doctor replied 
the “truest answer calls rather for the skills of a lapi- 
darist” (App. p. 53). 

Dr. Saylor admitted that Hearing Exhibit 4E was a min¬ 
eral diamond and “considered as a mineral it would cer¬ 
tainly be called a diamond.” (App. p. 56). 

He conceded that there was no appreciable magnifica¬ 
tion in size of the ring in the advertisement, as compared 
with the size of the ring itself (App. p. 56). . 

Dr. Saylor, in referring to Hearing Exhibit 31, conceded 
that the stone in that ring had probably been broken from 
a larger stone but with that exception, he could testify that 
it was in a state as it would naturally occur. (App. p. 52). 
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Dr. Saylor admitted that “when you say diamond ring, 
that means a ring that contains a diamond.” (App. p. 58). 

Government counsel conceded that the word “gem” as 
such did not appear as far as he was able to determine in 
any of the appellants’ advertisements; and that certainly, 
no such statement was contained in any of the literature 
marked in evidence (App. p. 50). 

Government counel conceded as follows: 

“I do not contend that the advertisements used by the 

i respondents (appellants herein), in words, state that 
the material contained in the rings are of any par¬ 
ticular size or shape * * *” 

but he opined that the illustrations which were used clearly 
set out the size and shape of the material contained in the 
rings (App. p. 47). 

On the record, the Trial Examiner stated that all he saw 
in the advertisements were the words “genuine diamond 
ring” (App. p. 50), and that lie did not see the words “gem 
diamond.” 

The Trial Examiner ruled at the hearing that, if all the 
other literature did not show that the appellants were rep¬ 
resenting the diamonds to be a “gem diamond”, then the 
government loses on that charge because it fails to carry 
its burden of proof (App. p. 50). 

Xo other witness appeared for the government and not 
a single customer’s testimony was offered to show that he 
was misled in any manner by the appellants’ advertising, or 
that he did not receive exactly what he expected to receive 
after perusing the appellants’ advertisement. 

The appellants offered in evidence a number of unsoli¬ 
cited testimonials attesting to the high quality of the prod¬ 
uct offered for sale and to the satisfaction and gratification 
of the purchasers for the article sold to them, but their 
admission in evidence was denied (App. p. ). 

That on said hearing, the appellant Louis H. Bersoff tes¬ 
tified that he was 43 years of age; married; had one child; 
was a citizen of the United States of America; was in busi- 
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ness for 23 years; and in this particular business since 
September 1943; and that this record was absolutely un¬ 
tarnished; that his wife worked with him in the business; 
that she was a citizen of the United States of America; and 
also had an unblemished record. He testified further that 
he purchased the diamonds used in the business from 
Roberts Jewelry Manufacturing Company at 11 West 42nd 
Street, New York City, N. Y. and from Adolph Adler of 
630 Fifth Avenue, New York City, N. Y. (App. p. 65). The 
appellants offered in evidence bills and invoices from the 
said two companies substantiating such testimony (App. 
p. 66). That he had received testimonial letters from vari¬ 
ous purchasers; that all merchandise was sold on a money 
back guarantee; that the gross sales of the various enter¬ 
prises of the appellants, in 1946, amounted to $62,000; that 
there were returns, as not picked up, of $18,000; that, 
accordingly, net cash sales amounted to $44,000; and that 
refunds amounted to $2,191.71. Mr. Bersoff testified further 
that of approximately three thousand sales in the year 
1946, only 146 customers requested return of the purchase 
price, which refunds were made promptly. 

That on said hearing, the appellant Morris Pearl stated 
that he was 39 years of age; married; had one child; is a 
citizen of the United States and had an unblemished record. 
He stated further that he had been in the jewelry business 
for 20 years and in the business in question for about 3 
years (App. p. 71). 

He testified further that Hearing Exhibit 4E in evidence 
was a 3-facet rose “diamond”; that Hearing Exhibit 5E 
was a rough “diamond” and that Hearing Exhibit 31 was 
a 3-facet rose “diamond” (App. p. 72). 

He stated further that he was qualified to speak authori¬ 
tatively on the subject of diamonds since he had been deal¬ 
ing for the past seventeen years in diamonds, (dull, 
assorted, in the rough, rose diamonds, big facet diamonds, 
eight facets, full cut, regular cut, and sorting into grades, 
quality and price) (App. p. 72). 
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He stated that by virtue of his long experience, that he 
can recognize a diamond at any time and that all the ex¬ 
hibits marked in evidence represent diamonds. 

Mr. Pearl stated further that in the jewelry business one 
does not use a microscope but rather a magnifying glass; 
apd that diamonds have “lustre” (App. p. 76). 

STATUTES INVOLVED. 

The pertinent statutes involved, Title 39, U. S. C., Secs. 
259 and 732, (Secs. 3920 and 4041 of the Revised Statutes, 
as amended) and the Administrative Procedure Act (Pub¬ 
lic Law 404—79th Congress), (Chap. 324—2nd Session) 
(S. 7), are set forth in the Supplement to this Brief, p. 18. 

STATEMENT OF POINTS. 

1. The District Court erred in denying the plaintiffs’ 
motion for summary judgment. 

2. The District Court erred in granting defendant’s 
motion for a preliminary injunction. 

SUMMARY OR ARGUMENT. 

1. The fraud order is null and void since it was issued 
without due process. The hearing held by the Postmaster 
General was a statutory hearing within the purview of the 
Administrative Procedure Act. Therefore, the Postmaster 
General was required to give the appellants notice of and 
an opportunity to file exceptions to the recommended deci¬ 
sion of his Chief Trial Examiner. The denial of such 
opportunity increased the burden of appellants manifold, 
for once the administrative agency made its determination 
the appellants were bound as to the weight to be given to 
the facts and the inferences reasonably to be drawn there¬ 
from. 

2. The fraud order was without support of substantial 
evidence and its issuance was arbitrary and capricious. 
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3. The statute under which the fraud order was issued 
was designed for the protection of the public from “Actual 
Fraud.” It was not designed to vest the Postmaster Gen¬ 
eral with power of censorship of advertising by applica¬ 
tion of his subjective standard of business or advertising 
ethics. To justify the issuance of a fraud order there must 
be substantial evidence of fraud, in fact, that is, state¬ 
ments in advertising calculated to mislead the ordinary 
person to whom it is addressed or intentional concealment 
of a material fact. 

ARGUMENT. 

L 

The fraud order is null and void since it was issued with¬ 
out due process. 

Appellants believe that the Postmaster General will not 
deny that the fraud order involved herein was issued by 
the Postmaster General on the recommended decision of 
his subordinate, the Chief Trial Examiner, and that no 
notice was given to the appellants of such recommended 
decision, nor was opportunity given to the appellants to 
file exceptions thereto and supporting reasons for such 
exceptions. 

Appellants maintain that under the fraud statutes (Sec¬ 
tion 3920 and 4041 of the Revised Statutes as amended 
(Title 39, U. S. C. Secs. 259 and 732), a hearing must be 
granted by the Postmaster General. (Pike v. Walker (121 
Fed. Rep. (2d Ed.) 37; 73 App. D. C. 289, Cert. den. 62 Sup. 
Ct. 94, 314 U. S. 625, (Administrative Procedure Act, Sec¬ 
tion 5 (Public Law 404-79th Congress) (Chap. 324-2d Ses¬ 
sion) (S. 7)). 

Section SB of the Administrative Procedure Act pro¬ 
vides that: 

“(b) Submittals and Decisions. —Prior to each rec¬ 
ommended, initial, or tentative decision, or decision 
upon agency review of the decision of subordinate 
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officers the parties shall be afforded a reasonable 
opportunity to submit for the consideration of the offi¬ 
cers participating in such decisions (1) proposed find¬ 
ings and conclusions, or (2) exceptions to the decisions 
or recommended decisions of subordinate officers or to 
tentative agency decisions, and (3) supporting reasons 
for such exceptions or proposed findings or conclu- 

\ sions. The record shall show the ruling upon each such 
finding, conclusion, or exception presented. All deci¬ 
sions (including initial, recommended, or tentative de¬ 
cisions) shall becoine a part of the record and include 
a statement of (1) findings and conclusions, as well as 
the reasons or basis therefor, upon all the material 
issues of fact, law, or discretion presented on the 
record; and (2) the appropriate rule, order, sanction, 
relief, or denial thereof.” 

By failing; to comply with Section 8 of the Administra¬ 
tive Procedure Act, great harm has been done to the appel¬ 
lants for when they apply to a court for relief they may 
not have the court review the weight of the evidence; the 
appellants are met with the “substantial evidence” rule, 
a most difficult hurdle to overcome. 

Therefore, it is apparent, that appellants should be 
given the broadest opportunities to argue and reason with 
the Postmaster General prior to the issuance of a fraud 
order. 

In this case, after the hearing, the appellants submitted 
a brief to the Chief Trial Examiner. Thereafter, the Chief 
Trial Examiner recommended the issuance of a fraud 
order; his recommendation was “rubber stamped” by his 
superiors, and no opportunity "was given to the appellants 
to file exceptions to the recommended decision of the Chief 
Trial Examiner and supporting reasons for such 
exceptions. 

This was a valuable right granted by the Congress to 
persons in the position of the appellants. Congress was 
familiar with the tactics of certain administrative agencies 
and decided bv this legislation, the Administrative Pro¬ 
cedure Act, to end such tactics and to be certain that due 
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process of law would be observed by administrative 
agencies. 

It is submitted that on this ground alone, the appellants 
were entitled to a preliminary injunction restraining the 
continued enforcement of the fraud order and that the 
lower court erred in denying a prelimintarv injunction. 

Since there was irregularity in the administrative pro¬ 
ceedings, the fraud order should be vacated (Cf. Phillips 
v. Commissioner, etc., 2S3 U. S. 589, 600.) 

As was stated bv Mr. Justice Brandeis in his concurring 
opinion in St. Josephs Stockyards Co. v. V. S., 298 U. S. 38, 
56 S. Ct. 720, 740.: 

“The supremacy of law demands that there shall be 
opportunity to have some court decide whether an 
erroneous rule of law was applied and whether the pro¬ 
ceeding in which facts were adjudicated was conducted 
regularly.” 

It is urged for the reasons above state that the lower 
court’s decision denying a preliminary injunction should 
be reversed. 

n. 

(A) The fraud order was without support of substantial 
evidence and its issuance was arbitary and capricious. 

(B) No fraud was committed by the appellants. 

(C) The fraud statutes were not designed to vest the 
Postmaster General with power of censorship of adver¬ 
tising by application of his subjective standards of busi¬ 
ness or advertising ethics. 

The Postmaster General charged that the appellants 
were selling “so-called” diamond rings. The evidence dis¬ 
closes that the rings contained “diamonds” (App. p. 56), 
and that the appellants were selling “diamond rings”. 

The Postmaster General charged that the appellants 
were pretending to sell “gem diamonds” (App. p. 20). 
There is not a scintilla of evidence that the appellants pre- 
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tended to sell “gem diamonds”; the appellants sold “gen¬ 
uine diamonds.” 

The Postmaster General accused the appellants of prom¬ 
ising, but failing to deliver, diamonds similar in size, shape 
and setting to those depicted in the advertising. There is 
an absence of reasonable evidence as to such promise, and 
the fact is that the merchandise sold approximates the ad¬ 
vertising (App. p. 51). 

The Postmaster General claimed that the appellants 
promised to deliver diamonds cut or polished in such a 
manner as to produce “sparkle” or “fire.” There is no 
reasonable evidence in the record to support such claim 
and since the government concedes that the stones in the 
rings are diamonds (App. p. 42), it must follow that such 
diamonds have the lustre that all mineral surfaces have in 
reflecting light. 

The facts adduced at the hearing clearly show that the 
appellants offered for sale a “diamond ring” and that its 
customers received a “diamond ring.” The appellants do 
not represent that they will deliver a “gem” diamond but 
merely a “genuine diamond.” 

The Chief Trial Examiner’s recommended decision 
states: 

“I find that while the respondents do not represent 
by words in their advertising that they will furnish 
‘gem diamonds’ or that they will furnish diamonds cut 
or polished in such a manner as to produce ‘sparkle or 
fire’, they employ a far more effective means of repre¬ 
senting that they will furnish rings containing such 
diamonds,—namely, illustrations of the rings offered 
for sale. Persons remitting pursuant to the advertising 
certainly expect to receive rings containing diamonds 
having the characteristics of glitter and sparkle com¬ 
monly associated with the word ‘diamond’ as employed 
to describe jewelry. They do not expect to receive 

i uncut and unpolished industrial diamonds having none 
of these characteristics.” 

The court will note the language “persons remitting pur¬ 
suant to the advertising certainly expect to receive rings 
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containing diamonds having the characteristics of glitter 
and sparkle commonly associated with the word ‘diamond’ 
as employed to describe jewelry. They do not expect to 
receive uncut and unpolished industrial diamonds having 
none of these characteristics.” 

This is a conclusive indication, we submit, of a personal 
opinion of the Chief Trial Examiner, which personal opin¬ 
ion was adopted by the Postmaster General. 

This is an act of censorship by the Postmaster General 
in applying his subjective standard of business or adver¬ 
tising ethics. 

The fraud statutes give him no such power. 

In passing, the court will observe that there is no testi¬ 
mony in the record by any customer or prospective custo¬ 
mer stating what such customer or prospective customer 
expected to receive after reading the advertising material 
of the appellants. In fact, no customer or prospective cus¬ 
tomer of the appellants other than the Post Office Depart¬ 
ment inspector testified at the hearing. 

The court will also note the advertising material attached 
to the Chief Trial Examiner’s recommended decision which 
states that a genuine diamond bridal set, 14-kt. solid gold 
(i.e., two rings), is being sold for the sum of $14.95, 20% 
tax included. 

Is it reasonable to assume that any member of the public 
or even the Chief Trial Examiner really expected to receive 
more than what the appellants sold and delivered? 

If the government’s theory is correct as to the type of 
diamond wffiich the advertisement is supposed to imply as 
being sold by the appellants, the public and the Chief Trial 
Examiner would expect to receive two diamond rings set 
in 14-kt. solid gold at a cost infinitely greater than the sum 
of $14.95, 20% tax included. 

Parenthetically, it might be added, that there is no evi¬ 
dence in the record before the Postmaster General to the 
effect that the appellants do not give full value for the 
$14.95, 20% tax included. 
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' In Hannegan v. Read Magazine, 15S Fed. 2nd 342, this 
(’ourt stated: 

“In other words, the fraud order is not premised upon 
specific or affirmative misstatements, or upon failure 
to perform as promised but is premised upon an im¬ 
pression which appellant (the Postmaster General) 
says is conveyed by the advertisements as a whole. 

“Even if an advertisement is so worded as not to 
make an express misstatement, nevertheless, if it is 
artfully designed to mislead those responding to it the 
mail fraud statutes are applicable. 

“ • • • ; a false pretense, representation or promise 
may be made by impression. But such impression must 
be fairly derived. 

“ * * * . The question is what the advertisement is 
‘reasonably intended to cause the reader thereof to 
believe.’ ” 

This court also stated that, at the very least, if the Post¬ 
master General’s “impression” is to be permitted, it must 
“be the impression reasonably conveyed to the public to 
which the advertisement is addressed.” The impression 
which is the criterion is that of a reasonable reader, not 
the most malign impression uninhibited by reason. 

This court, therefore, concluded that on the facts present 
in Hannegan v. Read (supra), the act of the Postmaster 
General in issuing a fraud order was arbitrary and 
capricious. 

i The appellants maintain that the instant case is quite 
similar to the Hannegan v. Read, supra, case. For here, too, 
the determination of the Postmaster General was based 
upon his subordinate’s “impression” and not the “impres¬ 
sion reasonably conveyed to the public to which the adver¬ 
tisement is addressed.” 

Appellants have acted in conformity with the description 
and representations contained in the advertisements. And, 
have not artfully designed, or, in fact, designed or schemed 
in any manner to mislead those responding to them. 
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Appellants urge most sincerely, that the purchasers be¬ 
lieved that they would receive precisely what the plaintiffs 
sent. 

Appellants sell the rings for what they are without lying 
about them; they do not act fraudulently in so doing. This 
business should not be struck down. 

Cf. Jarvis v. Shackelton, 136 F. (2d) 116 
Farley v. Simmons, 99 F. (2d) 343 
McCarthy v. U. S., 187 Fed. 117 
Putnam v. Morgan, 172 Fed. 450 
Hurley v. Dolan, 297 Fed. 285 
Leach v. Carlisle, 267 Fed. 61; 

Affd. 258 U. S. 138. 

All advertising is used to create in the public an appe¬ 
tency to buy the article advertised. The sunburst emana¬ 
tions used in the advertising were not used necessarily to 
indicate sparkle or fire (although appellants claim that no 
matter how small the diamonds they all have a certain 
amount of sparkle or fire), but were merely indications that 
the merchandise glittered, or had gloss or sheen. 

The diamonds do have some facets (App. p. 74), but the 
Postmaster General claimed that more facets were indi¬ 
cated in the advertising material than were actually con¬ 
tained in the diamonds. The Postmaster General discov¬ 
ered this by placing the diamonds under a high powered 
microscope (App. p. 56), and “blowing up” some of the 
advertising as shown by the exhibits attached to the Trial 
Examiner’s recommended decision. (App. p. 28). 

Could any reasonable person expect a member of the 
purchasing public, when perusing the advertising material 
of. the appellants, to use a magnifying glass to ascertain 
exactly what was being advertised and exactly what they 
were going to receive in the event they made a purchase? 

Appellants contend that the “impression” derived by 
the defendant’s Chief Trial Examiner, and adopted by the 
defendant Postmaster General is not an impression fairly 
derived at upon perusing the advertising material. 



16 


The appellants further contend that such “impression” 
is not the impression reasonably conveyed to the public to 
which the advertising is addressed; and that the “impres¬ 
sion” of the defendant and his Chief Trial Examiner is not 
the impression a reasonable reader would gather from 
reading the advertising material. 

The advertising material had no ulterior purpose; its 
object was merely to draw attention to the article to be 
sold. Cf. New v. Tribond, etc., 19 Fed. Rep. (2d) 671, 675, 
cert den. 275 U. S. 550. 

It is respectfully submitted that there is no evidence in 
the record to substantiate the fraud order issued by the 
Postmaster General of the United States. 

IThat the fraud order so issued by him is based merely 
upon the impression of this subordinate, the Chief Trial 
Examiner, which impression has no reasonable basis. 

The issuance of the fraud order in the case at bar was 
nothing more than a well-intentioned effort by a high- 
minded and zealous official to protect the public from what 
such official “deemed to be a folly”. 

Cf. U. S. v. One Article, etc., 66 F. Supp. 754, 757. 

It affirmatively appears that the appellants, reputable busi¬ 
ness men, are conducting a lawful business which should 
not be destroyed. 

The makers of our Constitution “conferred as against the 
government the right to be let alone, the most comprehen¬ 
sive of right and the right most valued by civilized men,” 
said Mr. Justice Brandeis in his famous dissent in Olm- 
stead v. U. S. (277 U. S. 438, 478). 

CONCLUSION. 

Since it is apparent that the fraud order was issued with¬ 
out due process of law in that the Postmaster General and 
his subordinates failed to observe the procedural require¬ 
ments of the Administrative Procedure Act, it is respect¬ 
fully submitted that the lower court be reversed. 
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And since it further appears, (A) That the determina¬ 
tion of the Chief Trial Examiner, as adopted by the Post¬ 
master General of the United States, is based not on reli¬ 
able probitive and substantial evidence, but merly upon 
an unwarranted impression of the Chief Trial Examiner 
and the Postmaster General as to what they believe the 
public expected to receive in response to appellants’ adver¬ 
tising material; and (B) That the Postmaster General has 
attempted to censor such advertising material by applying 
his subjective standard of business or advertising ethics, 
it is respectfully urged that the determination of the lower 
court be reversed. 

Respectfully submitted, 

John T. Bonner, Esq., 
Attorney for Appellants, 
412 5th Street N. W., 
Washington, D. C. 

Of Coimsel: 

Allen H. Suffern, Esq., 

Isidore Levine, Esq., 

New York City, N. Y. 
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SUPPLEMENT TO BRIEF. 

! Title 39, U. S. Code. 

See. 259. Mad of persons conducting lotteries or fraud¬ 
ulent schemes returned; evidence of agency. 

The Postmaster General may, upon evidence satisfactory 
to him that any person or company is engaged in conduct¬ 
ing any lottery, gift enterprise, or scheme for the distribu¬ 
tion of money, or of any real or personal property by lot, 
chance, or drawing of any kind, or that any person or com¬ 
pany is conducting any other scheme or device for obtain¬ 
ing money or property of any kind through the mails by 
means of false or fraudulent pretenses, representations, or 
promises, instruct postmasters at any post office at which 
registered letters or any other letters or mail matter arrive 
directed to any such person or company, or to the agent or 
representative of any such person or company, whether 
such agent or representative is acting as an individual or 
as a firm, bank, corporation, or association of any kind, to 
return all such mail matter to the postmaster at the office 
at wffiich it was originally mailed, with the word “Fraud¬ 
ulent” plainly written or stamped upon the outside thereof; 
and all such mail matter so returned to such postmasters 
shall be bv them returned to the writers thereof, under such 
regulations as the Postmaster General may prescribe. 
Nothing contained in this section shall be so construed as 
to authorize any postmaster or other person to open any 
letter not addressed to himself. The public advertisement 
by such person or company so conducting such lottery, gift 
enterprise, scheme, or device, that remittances for the same 
may be made by mail to any other person, firm, bank, cor¬ 
poration, or association named therein shall be held to be 
prima facie evidence of the existence of said agency by all 
the parties named therein; but the Postmaster General shall 
not be precluded from ascertaining the existence of such 
agency in any other legal way satisfactory to himself. 
(R. S. Sec. 3929; Sept. 19,1890, ch. 908, Sec. 2, 26 Stat. 466; 
Mar. 2,1895, ch. 191, Sec. 4, 28 Stat. 964.) 
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Sec. 732. Payment of orders issued in favor of lotteries. 

The Postmaster General may, upon evidence satisfac¬ 
tory to him that any person or company is engaged in con¬ 
ducting any lottery, gift enterprise, or scheme for the dis¬ 
tribution of money, or of any real or personal property by 
lot, chance, or drawing of any kind, or that any person or 
company is conducting any other scheme for obtaining 
money or property of any kind through the mails by means 
of false or fraudulent pretenses, representations, or prom¬ 
ises forbid the payment by any postmaster to said person 
or company of any postal money orders drawn to his or its 
order, or in his or its favor, or to the agent of any such 
person or company, whether such agent is acting as an in¬ 
dividual or as a firm, bank, corporation, or association of 
any kind, and may provide by regulation for the return to 
the remitters of the sums named in such money orders. 

This shall not authorize any person to open any letter 
not addressed to himself. 

The public advertisement by such person or company so 
conducting any such lottery, gift enterprise, scheme, or de¬ 
vice, that remittances for the same may be made by means 
of postal money orders to any other person, firm, bank, cor¬ 
poration, or association named therein shall be held to be 
prima facie evidence of the existence of said agency by all 
the parties named therein; but the Postmaster General 
shall not be precluded from ascertaining the existence of 
such agency in any other legal way. (R. S. Sec. 4041: Sept. 
19,1890, ch. 908, Sec. 3, 26 Stat. 466.) 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9720. 


LOUIS H. BERSOFF AND MORRIS PEARL, doing busi¬ 
ness under the firm name and style of Morlou Com¬ 
pany and M & L Ring Company and Lomo Novelty' 
Company’, Appellants , 


v. 


JESSE M. DONALDSON, Postmaster General of the 
United States, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Aug 12 1947 

District Court of the United States 
For the District of Columbia 

3269- ’47 

Louis H. Bersoff and Morris Pearl, doing business under 
the firm name and style of Morlou Company and M & 
L Ring Co. and M & L Ring Company and Lomo Nov¬ 
elty Company, Plaintiffs, 


v. 

Robert E. Hannegan, as Postmaster General of the United 

States, Defendant. 

Complaint. 

Injunction Action. 

Plaintiffs, by their attorney, Isidore Levine, Esq., of 521 
Fifth Avenue, New York City, N. Y., for their complaint, 
respectfully allege: 

1. That at all times hereinafter mentioned, the plaintiffs 
were conducting a mail order business under the firm name 
and style of Morlou Company and M & L Ring Co. and 
M & L Ring Company and Lomo Novelty Company, at 11 
West 42nd Street, New York City, N. Y. 

2. That at all times hereinafter mentioned Robert E. 
Hannegan was and is the Postmaster General of the United 
States. 

3. That this Court has jurisdiction over this case because 
same arises under the Postal Laws of the United States. 
(Judicial Code, Sec. 24, amended; U. S. C. A. Sec. 41, 
Subd. 6.) 
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4. That the plaintiffs were engaged in the trade or busi¬ 
ness known as a mail order business and their method of 
operation, generally, was as follows: The placing of adver¬ 
tising in various publications throughout the United States 
wherein the articles offered for sale were depicted together 

with a description thereof, and the cost, and through 
2 the medium of such advertising plaintiffs obtained 
orders through the mails for such articles consisting 
of diamond rings. Each of said advertisements contained 
a one-week money back guarantee. 

5. The plaintiffs allege that each member of the public 
who ordered the articles advertised received exactly what 
the plaintiffs promised, expressly or impliedly, by such 
advertisements. 

6. That on December 18,1946, the defendant caused to be 
served upon the plaintiffs an order to show cause why a 
fraud order should not issue for alleged violations of 39 
U. S. Code, 259 and 732 (Sections 3929 and 4041 of the Re¬ 
vised Statutes, as amended) in that the plaintiffs were 
alleged to be engaged in a scheme or device for obtaining 
money through the mails by the means of false and fraud¬ 
ulent pretenses, representations and promises, and that a 
copy of the said order to show cause is hereto annexed, 
made part hereof, and marked Exhibit “A”. 

7. That the charges contained in Exhibit “A” are capri¬ 
cious and unwarranted; are not predicated upon a fair 
and reasonable interpretation of plaintiffs’ advertisements, 
but predicated upon a far fetched, unreasonable and dis¬ 
torted version of the said advertisements and their intent 
and meaning, and a reading into the advertisements of rep¬ 
resentations not intended by the plaintiffs and not stated 
therein. 

8. That the said order to show cause was returnable be¬ 
fore the Solicitor of the Post Office Department, sitting in 
Washington, D. C., on January 6, 1947 at 9 o’clock A. M., 
at which time and place the plaintiffs appeared by their 
attorney, filed their written answer, and a hearing 


4 


3 was had thereon. A copy of plaintiffs’ answer, 

replying to said order to show cause, is hereto 

annexed, made part hereof, and marked Exhibit “B”. 

9. That at said hearing on behalf of the Post Office De¬ 
partment, testimony was given by Karl M. Foust, a Post 
Office Inspector, who testified substantially that he had 
engaged in test correspondence with the plaintiffs; made 
several test purchases of rings; delivered the rings to Dr. 
Charles P. Saylor of the Bureau of Standards; that Dr. 
Saylor made certain tests, that in the process the gold 
rings were dissolved; and that the diamonds marked in evi¬ 
dence as Exhibit “31” were the residue of the rings 
analyzed; and that similar procedures were followed with 
respect to other rings which were marked in evidence; that 
while the said witness was on the stand, Government’s 
counsel offered in evidence, and the same were admitted, 
various of plaintiffs’ advertisements which appeared in 
newspapers throughout the country. The said witness also 
testified that in the Fall of 1946, he visited the plaintiffs in 
New York and personally saw and talked to the plaintiff 
Bersoff, which talk covered the operation of the plaintiffs’ 
business. 

10. That the only other witness for the Post Office De¬ 
partment was Dr. Charles P. Saylor, a Government em¬ 
ployee, employed by the National Bureau of Standards, 
who testified that the test for a diamond is a relatively 
simple one, to wit, the hardness test, pursuant to "which 
the material is tested for the purpose of determining 
whether same is or is not a diamond. He further testified 
that a diamond is noticeably harder than any other sub¬ 
stance and that this test standing alone was sufficient to 

determine the existence or non-existence of a dia- 

4 mond. He stated that he had examined the material 

In Exhibit “31” and found that it was a mineral 

diamond; that the material in that exhibit was, in fact, a 
diamond, but in Dr. Saylor’s opinion, it was not a gem. He 
further testified that the “carat” is the unit of weight that 
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is used in many kinds of gems and that he weighed this 
diamond using that measure. 

Dr. Saylor admitted that in comparing the ring, Exhibit 
“4E”, with the advertisement, Exhibit “2A”, that * 
this ring is not larger than the ring as actually shown in 
the advertisement. It is very nearly the same size as one 
judges from the diameter, the size of the finger that it 
would be possible to put it on. Therefore, we can take it 
as not having been magnified or decreased very much as 
indicated in this advertisement.” 

Dr. Saylor conceded on cross-examination that the adver¬ 
tising and the size of the ring, as advertised, approximated 
the average size of the ring itself. Dr. Saylor admitted that 
what the advertisements depicted “is a question of how 
good one’s eyes are”. 

Dr. Saylor testified, when asked his opinion as to the 
largest diamond that could be cut from Exhibit “31”, 
stated that the ‘ ‘ truest answer calls rather for the skills of 
a lapidarist”. Dr. Saylor admitted that Exhibit “4E” 
was a mineral diamond and “considered as a mineral, it 
would certainly be called a diamond”. He conceded that 
there was no appreciable magnification in the size of the 
ring in the advertisement as compared with the size of the 
ring itself. Dr. Saylor, in referring to Exhibit “31” con¬ 
ceded that the stone in that ring had probably been broken 
from a larger stone but with that exception he could state 
that it is in a state as it would naturally occur. He 
5 also stated that “when you say diamond ring, that 
means a ring that contains a diamond”. 

11. On the said hearing, Government’s counsel conceded 
that the word “gem”, as such, did not appear as far as he 
was able to determine in any of the plaintiffs’ advertise¬ 
ments and that certainly no such statement was contained 
in any of the literature marked in evidence. Government’s 
counsel conceded as follows: “I do not contend that the 
advertisements used by the respondent (plaintiffs herein), 
in words, state that the material contained in the rings are 
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of any particular size or shape * * ”; but he claimed that 
the illustrations which are used clearly set out the size and 
shape of the material contained in the rings, which latter 
contention was merely his opinion. 

12. On the said hearing, the Trial Examiner stated on 
the record that all the Trial Examiner saw in the adver¬ 
tisements were the words “a genuine diamond ring”, and 
that he did not see the words, “gem diamond”. The Trial 
Examiner further stated that, if all the other literature did 
not show that the plaintiffs were representing the diamonds 
to be a “gem diamond” then the Government loses on that 
charge because it fails to carry its burden of proof, 
i 13. That on said hearing, there was offered in evidence 
on behalf of the plaintiffs, a number of unsolicited testi¬ 
monials attesting to the high quality of the product offered 
for sale and to the satisfaction and gratification of the pur¬ 
chasers for the articles sold to them, but their admission in 
evidence was denied. 

14. That on said hearing, the plaintiff Louis H. Bersoff 
testified that he was 43 years of age; married; had one 
child; was a citizen of the United States of America; 
6 was in business for 23 years; and in this particular 
business since September 1943; and that his record 
was absolutelv clean; that his wife worked with him in the 
business; that she was a citizen of the United States of 
America and also had an unblemished record. He testified 
further that he purchased the diamonds used in the busi¬ 
ness from Roberts Jewelry Manufacturing Company at 11 
West 42nd Street, New York City, N. Y. and from Adolph 
Adler of 630 Fifth Avenue, New York City, N. Y. The plain¬ 
tiffs offered in evidence bills and invoices from the said 
two companies substantiationg such testimony. That he 
had received testimonial letters from various purchasers, 
that all merchandise was sold on a money back guarantee, 
that the gross sales of the various enterprises of the plain¬ 
tiffs, in 1946, amounted to $62,000; that there were returns, 
as not picked up, of $18,000; that, accordingly, net cash 
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sales amounted to $44,000; and that refunds amounted to 
$2,191.71. The plaintiff testified further that of approx¬ 
imately three thousand sales in the year 1946, only 146 cus¬ 
tomers requested return of the purchase price, which 
refunds were made promptly. 

15. That on said hearing, the plaintiff Morris Pearl 
stated that he was 39 years of age; married; had one child; 
is a citizen of the United States and had an unblemished 
record. He stated further that he had been in the jewelry 
business for 20 years and in the business in question for 
about 3 years. 

He testified further that Exhibit “4E” in evidence was 
a 3 facet rose “diamond”; that Exhibit “5E” was a rough 
“diamond” and that Exhibit “31” was a 3 facet rose 
“diamond”. 

He stated further that he was qualified to speak author¬ 
itatively on the subject of diamonds since he had 
7 been dealing for the past seventeen years in dia¬ 
monds, dull, assorted, in the rough, rose diamonds, 
big facet diamonds, eight facets, full cut, regular cut, and 
sorting into grades, quality and price. 

He stated that perforce of his long experience, that he 
can recognize a diamond at any time and that all the ex¬ 
hibits marked in evidence represent diamonds. 

Mr. Pearl stated further that in the jewelry business one 
does not use a microscope but rather a magnifying glass 
and that diamonds have “lustre”. 

16. That thereafter, there was submitted on behalf of the 
plaintiffs a memorandum to the Solicitor of the Post Office 
Department. 

17. Thereafter, and prior to July 30, 1947, without notice 
to the plaintiffs, upon information and belief there was 
filed with the Solicitor of the Post Office Department a 
memorandum signed by the Chief Trial Examiner recom¬ 
mending that a fraud order issue against the plaintiffs,' 
which said memorandum was approved and adopted by 
the said Solicitor of the Post Office Department and by him 
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filed with the defendant Postmaster General recommending 
that a fraud order issue against the plaintiffs. A copy of 
this memorandum is hereto annexed, made a part hereof 
and marked Exhibit “D”. 

18. That thereafter, on or about July 30, 1947, without 
notice to the plaintiffs, a fraud order No. 3516S was issued 
by the Post Office Department by the defendant Postmaster 
General, and his agents, against the plaintiffs herein, a 
copy of which said order is hereto annexed, made a part 
hereof and marked Exhibit “E”. That simultane- 
S ously therewith the defendant the Postmaster Gen¬ 
eral rendered and issued his decision in the said 
proceeding. 

i 19. By the issuance of the said fraud order No. 35168, 
the defendant, the Postmaster General of the United 
States, instructed the Postmaster at New York, N. Y., that 
he was forbidden to pay any postal money order drawn to 
the order of the plaintiffs and that the said Postmaster 
was directed to inform the remitter of any such postal 
money order that payment thereof has been forbidden, and 
that the amount thereof will be returned to the remitter 
upon the presentation of the original money order or du¬ 
plicate thereof, applied for and obtained under the regu¬ 
lations of the Post Office Department. The said Postmaster 
was further instructed to return all letters, whether regis¬ 
tered or not, and any other mail matter which shall arrive 
at his office directed to the plaintiffs, to the Postmasters at 
the offices at which they were originally mailed, to be deliv¬ 
ered to the senders thereof, with the words “Fraudulent: 
Mail to this address returned by order of Postmaster Gen¬ 
eral” plainly written or stamped upon the outside of such 
letters or matter; and where there is nothing to indicate 
who are the senders of letters not registered, or other 
matter, the said Postmaster was directed to send such 
letters and matter to the appropriate dead letter branch 
■with the words, “Fraudulent: Mail to this address returned 
by order of Postmaster General” plainly written or stamped 
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thereon, to be disposed of as dead matter under the laws 
and regulations applicable thereto. 

9 20. That upon information and belief, and since 
July 30,1947, registered letters and other letters and 

other mail matter has been received by the Postmaster, 
New York, N. Y., addressed to the plaintiffs, and have been 
stamped, “Fraudulent” and returned to the Postmasters 
at the offices at which they were originally mailed, and re¬ 
turned to the senders thereof. 

21. That the business of the plaintiffs is conducted en¬ 
tirely through the mails, originating by the senders of mail 
in response to the advertisements. 

22. That the plaintiffs have expended large sums of 
money in their said business enterprises and in the pur¬ 
chase of rings, settings, stones and in advertising contracts 
and other expenses incident to the maintenance and opera¬ 
tion of its business and good will thereof. That since 
August 4, 1947, the plaintiffs have received no responses 
to their advertisements, no requests to purchase the adver¬ 
tised product, and no money, check or postal money order 
either for the purchase of the product or payment for the 
product, and the business of the plaintiffs is at a standstill. 

23. That plaintiffs are being pressed for payment by their 
creditors for obligations which have accrued in the normal 
course of their business and which obligations the plaintiffs 
met, heretofore, in the usual course of business, on their due 
dates. 

24. That a continuance of the fraud order No. 35168, 
issued on July 30, 1947, has caused and will continue to 
cause the plaintiffs irreparable damage and injury to the 
extent of forcing it out of business and the probable loss 

of plaintiffs’ investment therein. 

10 25. That the said fraud order was not supported 
by and in accordance with the reliable, probative and 

substantial evidenec adduced at the hearing; that the act 
of the defendant, the Postmaster General of the United 
States, in issuing the said fraud order was arbitrary, capri- 
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cious and an abuse of discretion and contrary to law; was 
in excess of his authority, is unsupported by the evidence, 
is unwarranted by the facts adduced at the hearing before 
his subordinate and is palpably wrong; and wras contrary 
to the Constitutional rights, privileges and immunities of 
the plaintiffs, and was issued without due process of law, 
and effectuates a confiscation and deprivation of plaintiffs’ 
property in violation of the Constitution of the United 
States of America. 

26. That the said fraud order is not predicated upon sub¬ 
stantial evidence of actual fraud in fact, but is predicated 
upon an unwarranted opinion and impression of the de¬ 
fendant or his subordinates. 

27. That the said fraud order wras issued without the 
observance of procedure required by law in that the defend¬ 
ant and his subordinates failed to afford the plaintiffs reas¬ 
onable opportunity, prior to the issuance of the said fraud 
order, to submit exceptions and supporting reasons for 
such exceptions, to the recommended decision of his sub¬ 
ordinate, the Chief Trial Examiner, which recommended 
decision was unknown to the plaintiffs until receipt of the 
fraud order issued herein on July 30, 1947, and which 
recommended decision resulted in the said fraud order. 

28. That the defendant, notwithstanding the broad alle¬ 
gations contained in the specifications and charges (Exhibit 

“A”) now concedes by its decision (Exhibit “F”) 
11 that there was no express misrepresentation or de¬ 
ception in plaintiffs’ advertisements; the fraud 
order apparently rests upon the implications, which the de¬ 
fendant claims can be derived from the plaintiffs’ adver¬ 
tising material and upon the further basis that it is incum¬ 
bent upon the plaintiffs to give a better diamond in an 
article of jewelry than the diamond contained in their 
products. 

i 29. That no complaint was ever made against the plain¬ 
tiffs in the conduct of their business by any Federal, State 
or Municipal agency or by any customer; that the first 
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charge made against the plaintiffs was the fraud proceed¬ 
ing involved herein. 

30. That the plaintiffs have no adequate remedy at law 
and the only relief available to the plaintiffs in the prem¬ 
ises is by way of injunction restraining the defendant and 
his agents from enforcing the said fraud order No. 35168 
issued on July 30, 1947. 

31. That plaintiffs have been advised by the defendant’s 
subordinates that the filing of a petition for rehearing on 
the law or on the facts before the Solicitor of the Post 
Office Department will not carry with it a stay of execution 
of the effectiveness of the fraud order issued herein and 
that, accordingly, the relief afforded by such rehearing 
would be wholly inadequate to the plaintiffs since a contin¬ 
uance of the said fraud order would result in the destruc¬ 
tion of plaintiffs’ business. 

'Wherefore, plaintiffs pray for a temporary and a per¬ 
manent injunction against the defendant, the Postmaster 
General of the United States, restraining the defendant 
and his agents from enforcing the fraud order No. 35168, 
issued on July 30, 1947, and further restraining 
12 them from stamping mail addressed to the plaintiffs 
“Fraudulent”, and returning such mail to the send¬ 
ers, and from forbidding payment by the Postmaster, New 
York, N. Y., of any postal money orders drawn to the order 
of the plaintiffs, and for such other and further relief as 
to this Court may seem just and proper. 

Isidore Levine, 

Attorney for Plaintiffs , 

Office and P. 0. Address, 

521 Fifth Avenue, 

Borough of Manhattan, 

City of New York. 
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Note: 

The exhibits attached hereto are the same as the exhibits 
filed with the Motion of the Defendant for Summary 
Judgment. 

* i • • • • • • • • • 

13 Filed Aug 12 1947 

Affidavit. 

State of New York, 

County of New York, ss: 

Isidore Levine, being duly sworn, deposes and says: 

I am the attorney for the plaintiffs herein and am fully 
familiar with all the facts and circumstances herein since 
the institution of proceedings against the plaintiffs. 

The plaintiffs have not annexed a copy of the transcript 
of the hearing before the Post Office Department in that 
pursuant to the rules of the Post Office Department no copy 
of the transcript was permitted to be made by plaintiffs, 
nor do plaintiffs have any such copy. 

The testimony incorporated in the complaint, based upon 
the hearing held before the Post Office Examiner, is true 
and correct to the best of my knowledge, and is based upon 
notes made by me at the hearing and upon the briefs sub¬ 
mitted by plaintiffs which incorporates such testimony. 

A perusal of the original charges and specifications filed 
against plaintiffs, together with the testimony actually ad¬ 
duced at the hearing before the Trial Examiner, and the 
decision of the said examiner, and order based thereon, will 
indicate that although the specifications originally 

14 charged against plaintiffs were very broad in their 
scope, the Government failed almost completely in 

the proof of said charges. 

A fair analysis of the testimony would seem to lead to 
the conclusion that but two issues remain in the case; 
firstly, as to whether or not it is incumbent upon vendors 
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of diamond rings by mail order to set into such rings a 
diamond of such superior quality as to be denominated 
“gem” by the defendant, and secondly, as to whether or 
not the advertising was misleading by innuendo. 

With regard to the first issue, it is respectfully submitted 
that the Government has failed to produce one iota of legal 
authority for the proposition advanced by them, but has 
merely relied upon its own impression and opinion that a 
diamond ring offered for sale must be more than a diamond 
ring and must contain a diamond of superior quality, and 
this, despite the advertising circulated by plaintiffs. 

In this connection, the second point is raised with regard 
to whether the advertising actually circulated by the plain¬ 
tiffs was misleading. At this point there is absolutely no 
contradiction in the testimony, and moreover, the Govern¬ 
ment’s counsel has conceded that the word “gem” nowhere 
appears in any of the advertising and that the plaintiffs 
have nowhere directly misrepresented any of the charac¬ 
teristics or attributes of the rings and stones offered for 
sale. In fact, the Trial Examiner ruled that on the issue 
of any direct misrepresentation by the plaintiffs in their 
advertising the Government has failed to prove its case on 
the said issue. That leaves solely for consideration the 
question as to whether or not the advertising is misleading 
by innuendo. 

At this point it is again respectfully submitted that the 
statements made by the plaintiffs cannot possibly 
15 give rise to any misleading innuendo because the 
literature merely states that the rings and diamonds 
therein are genuine diamond rings and nothing more. No 
statement is made that the rings contain a diamond of a 
certain size or quality, but merely that they are genuine 
diamond rings. Nor can it be inferred from the size of the 
ring as advertised that the ring offered for sale is larger 
than it actually turns out to be. It will be observed from 
the testimony, that the Government’s expert, Dr. Saylor, 
admitted that the advertising approximates in great meas- 
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ure the actual size of the rings which were offered to him 
for examination. 

It is significant that for the purpose of sustaining its 
position the Government has found it necessary to blow 
up or magnify the advertising material contained in its de¬ 
cision for the purpose of sustaining such a claim. It must 
be apparent that the difference, if any, between the ring as 
advertised, and the ring as sold, is very negligible and cer¬ 
tainly cannot be construed as inferring by innuendo that a 
larger ring is called for sale than is actually delivered. It 
is elementary that when the advertising material was pre¬ 
pared it was intended to be observed by the eyes of the 
prospective customers and not to be observed under a mag¬ 
nifying glass or “blown up”, as was done by the defen¬ 
dant in order to sustain its very weak position. 

Up to this point I have presented the plaintiffs position 
with respect to the substantive part of the defendant’s 
case, but I wish to now call this Court’s attention to a pro¬ 
cedural aspect of the case, which in my opinion, warrants 
a complete vacating of the order entered herein. May I at 
this time call this Court’s attention to section 8 of the Ad¬ 
ministrative Procedure Act of 1946, which makes it man¬ 
datory upon an Administrative agency to afford a respon¬ 
dent a reasonable opportunity prior to the issuance 
16 of any final order of said Administrative agency to 
submit exceptions and supporting reasons for such 
exceptions to the recommended decision of a subordinate 
in such Administrative agency. In the instant proceeding 
no such opportunity was afforded the plaintiffs although 
the hearing was held on January 6, 1947 and briefs were 
fil^d by plaintiffs on March 6, 1947, and no further notice 
was given to plaintiffs or to me as their attorney, as to the 
recommended decision of the Chief Trial Examiner until 
the actual service of the Cease and Desist order upon me 
on August 4, 1947 through the mails. 

As a matter of fact, the plaintiffs themselves received ab¬ 
solutely no notice of the impending order and were not 
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aware thereof until they attempted to check at the Post 
Office in New York City, for the purpose of picking up their 
mail, which they had theretofore received daily. 

Shortly after receiving the fraud order I communicated 
with the Post Office Department in Washington, D. C., re¬ 
questing a re-hearing and a vacating of the fraud order, 
pending determination of said re-hearing. I was advised 
that once a fraud order w*as issued, as had occurred in this 
case, no stay would be granted, pending a re-hearing. 

Therefore, the only remedy left open to the plaintiffs was 
the commencement of the within injunction proceeding. 

Because of the facts involved herein, I respectfully join 
in plaintiffs request for relief as contained in the order to 
show cause herein, for all of which no previous application 
has been made to any Court or Judge. 

Isidore Levine. 

Sw T orn to before me this 
11th day of August, 1947. 

Harry J. Coman. 

***••••*** 


IS Filed Aug 25 1947 

Motion for Temporary Restraining Order. 

Comes now the plaintiffs in the above entitled cause, and 
respectfully requests the court to pass an order, pendento 
lite, restraining the defendant from carrying out the terms 
of the fraud order mentioned in the complaint filed herein, 
and for cause refers the court to the complaint, affidavits, 
and exhibits filed herein. 

Isidore Levine, 

John T. Bonner, 

Attorneys for Plaintiff. 

###•••••** 
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19 Filed Aug 20 1947 

Motion of the Defendant for Summary Judgment. 

Now comes the defendant Robert E. Hannegan, Post¬ 
master General of the United States, and respectfully 
moves the court as follows: 

1. For summary judgment brought under rule 56b of the 
Federal Rules of Civil Procedure, on the ground that there 
is no genuine issue as to any material fact and that the de¬ 
fendant is entitled to judgment as a matter of law. 
i 2. In support of the foregoing motion the defendant re¬ 
spectfully presents to this court the transcript of evidence, 
taken before the Post Office Department, certified copies of 
the fraud order and the memorandum of the Solicitor of 
the Post Office Department embodying finding of facts and 
recommending the issuance of a fraud order. 

George Morris Fay, 

United States Attorney. 

Oliver Dibble, 

Assistant United States Attorney. 

• •*••••••# 

20 Filed Aug 20 1947 

Affidavit of Frank J. Delany, Solicitor of the Post Office De¬ 
partment of the United States. 

United States of America, 

District of Columbia, ss : 

The undersigned, Frank J. Delany, being first duly 
sworn, says: 

i.That since July 12, 1946, he has been and is now the 
Solicitor of the Post Office Department of the United 
States. 

i That on December 18, 1946, there was forwarded by him 
to the postmaster at New York, New York, for delivery to 
Morlou Company, M & L Ring Co., M & L Ring Company 
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and Lomo Novelty Company, a memorandum of specific 
charges, certified copy of which is attached hereto, that the 
said concerns were obtaining remittances of money through 
the mails by means of false and fraudulent pretenses, rep¬ 
resentations and promises, in violation of Sections 259 and 
732 of Title 39 United States Code, and advising that the 
said charges would be taken up for disposition on January 
6, 1947, at 9:00 o’clock A.M., at a hearing before the Solici¬ 
tor of the Post Office Department at Washington, D. C.; 

that a copy of the affiant’s instructions to the post- 
21 master at New York, New York, is attached hereto; 

that on December 24, 1946, the postmaster at New 
York, New York, addressed a letter to affiant advising of 
the delivery of the memorandum of charges, certified copy 
of which letter is attached hereto; that with the postmas¬ 
ter’s letter aforesaid there was submitted a receipt ac¬ 
knowledging delivery of the said charges signed by A. 
Bersoff, certified copy of which is attached hereto. 

That on January 6, 1947, a hearing was held on the 
charges aforesaid at the place previously designated there¬ 
for at which hearing respondents appeared represented by 
counsel. A written answer to the charges was filed and a 
certified copy is attached hereto. 

There was received in evidence at the hearing various ex¬ 
hibits and testimony, both on the part of the Government 
and of the respondents in that action. 

That under date of July 30, 1947, the Postmaster Gen¬ 
eral upon evidence satisfactory to him issued a fraud order 
against Morlou Company, M & L Ring Co., M & L Com¬ 
pany, and Lomo Novelty Company at New York, New York, 
a certified copy of which is attached hereto. A finding of 
fact by the affiant reviewing the evidence upon which the 
fraud order is based is dated July 25, 1947, and a certified 
copy thereof is attached. 

The evidence in this case shows that under the names 
Morlou Company, M & L Ring Co., M & L Ring Company, 
and Lomo Novelty Company at New York, New York, the 



said concerns are engaged in the advertisement and sale 
through the mails of so-called diamond rings, under vari¬ 
ous false and fraudulent pretenses, representations and 
promises. These representations were found by the Post¬ 
master General from the evidence before him to be false 
and fraudulent. 

Frank J. Delaxy, 

Solicitor for the Post Office 

! Department of the United States. 

Subscribed and sworn to before me, a Notary Public, in 
and for the District of Columbia, this 14th day of August, 
1947. 

My commission expires Dec. 14, 1948. 

Saul J. Mindel, 

Notary Public. 

• •••••••#• 

132 Filed Sep 4 1947 

Order. 

This cause came on to be heard on the motion of the 
plaintiff for preliminary injunction and the motion for 
summary judgment brought on behalf of the defendant and 
upon consideration of the complaint and the exhibits at¬ 
tached thereto; and upon consideration of the affidavits 
filed in support of the motion for summary judgment and 
the exhibits attached thereto, and the Court being fully ad¬ 
vised in the premises, it is by this Court this 4th day of 
September, 1947, 

Adjudged, Ordered and Decreed as follows: 

il. That the motion for preliminary injunction be and the 
same hereby is denied. 

2. That the motion for summary judgment filed on be¬ 
half of the defendant be, and the same hereby is granted, 
and judgment is hereby entered in favor of the defendant. 

R. B. Keech, 

Justice. 
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23 POST OFFICE DEPARTMENT 

OFFICE OF THE SOLICITOR 
WASHINGTON 25, D. C. 

December 18,1946. 

F. & L. Docket 15/359. 

In the Matter of Charges That 

Morlou Company, 

M & L Ring Co., 

M & L Ring Company*, and 
Lomo Novelty Company, 
at 

New York, New York, 

are engaged in conducting a scheme for obtaining money 
through the mails by means of false and fraudulent pre¬ 
tenses, representations and promises, in violation of 39 
U. S. Code 259 and 732 (Sections 3929 and 4041 of the Re¬ 
vised Statutes, as amended). 

Specification of Charges and Memorandum Recommending 
the Issuance of a Citation to Show Cause Why a Fraud 
Order Should Not Be Issued. 

It is charged that the above-named concerns are engaged 
in conducting a scheme for obtaining money through the 
mails by means of false and fraudulent pretenses, repre¬ 
sentations and promises in violation of 39 U. S. Code 259 
and 732 (Sections 3929 and 4041 of the Revised Statutes, 
as amended), which said scheme is in substance and effect 
as follows: 

Said concerns, operating as aforesaid, are obtaining and 
attempting to obtain various remittances of money through 
the mails from divers persons in payment for so-called 
“diamond rings,” upon pretenses, representations and 
promises contained in written and printed matter sent 
through the mails to the effect: 
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That the said concerns will furnish to any remitter a ring 
containing a gem diamond or diamonds similar in size, 
shape and setting to those depicted in the advertising liter¬ 
ature of the said concerns: 

24 That the said concerns will furnish to any remitter 
a ring containing a genuine diamond or diamonds 
cut or polished in such a manner as to produce “sparkle” 
or “fire.” 

Whereas, in truth and in fact, the aforesaid pretenses, 
representations and promises are false and fraudulent. 

I, therefore, recommend that the said concerns be called 
upon to show cause why a fraud order should not be issued 
against the names set forth in the caption of this memoran¬ 
dum. 

William C. O’Brien, 

Attorney in Charge 
Fraud Section. 

To the Solicitor 

Of the Post Office Department. 

<» * * • • • | * • • * 

29 POST OFFICE DEPARTMENT 

OFFICE OF THE SOLICITOR 
WASHINGTON 25, D. C. 

F. & L. Docket 15/359. 

In the Matter of Charges That 
Morlou Company, 

M & L Ring Co., 

M & L Ring Company, and 
Lomo Novelty Company, 
at 

New York, New York, 

are engaged in conducting a scheme for obtaining money 
through the mails by means of false and fraudulent pre¬ 
tenses, representations and promises, in violation of 39 
U. S. Code 259 and 732 (Sections 3929 and 4041 of the Re¬ 
vised Statutes, as amended). 
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Answer. 

Respondents, by Isidore Levine, Esq., their attorney 
answering the series of charges set forth in the memoran¬ 
dum dated December 18, 1946, respectfully allege, as fol¬ 
lows : 

1. The charges set forth are wholly unwarranted and 
without basis in fact, in that, 

a) The respondents make absolutely no representation 
i or reference that they “wdll furnish to any remitter a ring 

containing a gem diamond or diamonds similar in size, 
i shape and setting to those depicted in the advertising liter¬ 
ature of the said concerns”; nor 

b) “That the said concerns will furnish to any remitter 
a ring containing a genuine diamond or diamonds, cut or 
polished in such manner as to produce sparkle or fire.” 

2. Respondents aver that they comply in every respect 
with the advertising caused to be circulated by them in 
newspapers and magazines in that they actually do offer 

i for sale and sell only genuine diamonds, except wTiere 
! otherwise specified. No false statement with respect to the 
, size, shape or setting of the diamonds is made in any of 
the literature. In those cases where the weight of the dia- 
i mond is set forth, the diamond offered for sale com- 

i 30 plies with the circular. In no case does the literature 
state either directly or by innuendo that the Respon¬ 
dents will furnish a ring similar in size, shape or setting 
to those advertised, and in no case is a statement made 
i that the Respondents will furnish a ring “which will pro¬ 
duce sparkle or fire”. 

3. Respondents purchase all of their diamonds from a 
completely reliable jewelry manufacturing concern in New 

i York City and have invoices clearly evidencing the fact 
i that the merchandise purchased and used in the jewelry 
offered for sale is in fact a diamond. The diamonds which 
i are used in respondents solitaires are purchased from one 
i of the largest importers and diamond cutters in New York 
i City and are represented to be genuine diamonds. The ac- 
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tual invoices received by respondents from these sources 
will be produced at the hearing hereof. 

4. With respect to the advertising circulated by respon¬ 
dents, it is respectfully submitted that there is not one iota 
of misleading advertising contained in any prospectus. 
Copies of all such advertising in newspapers and magazines 
will also be submitted at the hearing to substantiate re¬ 
spondents' claim. It should be specifically noted that the 
advertising clearly sets forth that all merchandise is sold 
on a money-back guarantee within a certain period of time 
and refunds made without question. Respondents submit 
that this advertising has been meticulously complied with. 

Wherefore, Respondents respectfully pray that the 
charges brought against them be withdrawn. 

(Signed) Isidore Levine. 

Isidore Levine, 

Attorney for Respondents, 
i 521 Fifth Avenue, 

New York City 17, N. Y. 

31 POST OFFICE DEPARTMENT 

WASHINGTON 

July 30, 1947. 

Order No. 35168. 

It having been made to appear to the Postmaster Gen¬ 
eral, upon evidence satisfactory to him, that 

Morlou Company, M & L Ring Co., M & L Company, 
and Lomo Novelty Company, and their officers and 
agents as such, at New York, New York, 

are engaged in conducting a scheme or device for obtaining 
money thrpugh the mails by means of false and fraudulent 
pretenses, representations, and promises, in violation of 
sections 259 and 732 of title 39, United States Code, said 
evidence being more fully described in the finding of fact 
of the Solicitor for the Post Office Department of the date 
of July 25, 1947, and said finding being hereby adopted as 
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the finding of the Postmaster General, and by authority 
vested in the Postmaster General by said laws the Post¬ 
master General hereby forbids you to pay any postal money 
order drawn to the order of said concerns and parties and 
you are hereby directed to inform the remitter of any such 
postal money order that payment thereof has been forbid¬ 
den, and that the amount thereof will be returned upon the 
presentation of the original order or a duplicate thereof 
applied for and obtained under the regulations of the De¬ 
partment. 

And you are hereby instructed to return all letters, 
whether registered or not, and other mail matter, which 
shall arrive at your office directed to the said concerns and 
parties to the postmasters at the offices at which they were 
originally mailed, to be delivered to the senders thereof, 
with the words “Fraudulent: Mail to this address returned 
by order of Postmaster General” plainly written or 
stamped upon the outside of such letters or matter. Where 
there is nothing to indicate who are the senders of letters 
not registered or other matter, you are directed to send 
such letters and matter to the appropriate dead letter 
branch with the words ‘ ‘ Fraudulent: Mail to this address 
returned by order of Postmaster General” plainly written 
or stamped thereon, to be disposed of as other dead matter 
under the laws and regulations applicable thereto. 

(Signed) J. M. Donaldson, 
Acting Postmaster General. 

Case No. 51960-F 
To the Postmaster, 

New York, New York. 

• •••••••*• 
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32 POST OFFICE DEPARTMENT 

OFFICE OF THE SOLICITOR 

WASHINGTON 25, D. C. 

July 25, 1947. 

F. & L. Docket 
15/359 

In the Matter of Charges That 
Morlou Company, 

M & L Ring Co., 

M & L Ring Company, and 
Lomo Novelty Company, 
at 

New York, New York, 

are engaged in conducting a scheme for obtaining money 
through the mails by means of false and fraudulent pre¬ 
tenses, representations and promises, in violation of 39 U. S. 
Code 259 and 732 (Sections 3929 and 4041 of the Revised 
Statutes, as amended). 

Finding of Fact and Recommendation to the Postmaster 
General for the Issuance of a Fraud Order 

i There is set forth below the finding of fact and recom¬ 
mendation of the Trial Examiner in the above entitled case: 

FINDING OF FACT AND RECOMMENDATION 

OF 

! TRIAL EXAMINER 

A hearing in the above entitled case was conducted at 
this office on January 6, 1947. The transcript of the pro¬ 
ceedings is hereby made a part hereof. The proceedings 
were instituted by service upon the respondents of a notice 
to show cause why a fraud order should not be issued. The 
notice stated the time and place of hearing and transmitted 
the following specification of charges: 

33 It is charged that the above-named concerns are 
engaged in conducting a scheme for obtaining money 
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through the mails by means of false and fraudulent pre¬ 
tenses, representations and promises in violation of 39 
U. S. Code 259 and 732 (Sections 3929 and 4041 of the 
Revised Statutes, as amended), which said scheme is in 
substance and effect as follows: 

Said concerns, operating as aforesaid, are obtaining and 
attempting to obtain various remittances of money through 
the mails from divers persons in payment for so-called 
“diamond rings,” upon pretenses, representations and 
promises contained in written and printed matter sent 
through the mails to the effect: 

That the said concerns will furnish to any remitter a 
ring containing a gem diamond or diamonds similar in 
size, shape and setting to those depicted in the advertising 
literature of the said concerns: 

That the said concerns will furnish to any remitter a ring 
containing a genuine diamond or diamonds cut or polished 
in such a manner as to produce “sparkle” or “fire.” 

Whereas, in truth and in fact, the aforesaid pretenses, 
representations and promises are false and fraudulent. 

An answer was filed on behalf of the respondents by their 
counsel and they appeared and testified at the hearing 
where they were represented by counsel. Subsquent to the 
hearing a copy of the transcript of the proceedings was 
forwarded to counsel for the respondents and his brief has 
been received and considered. 

To the charges that respondents represent they will fur¬ 
nish to remitters answering their advertisements # a 

ring containing a gem diamond or diamonds similar in 
size, shape and setting”, and “containing a genuine dia¬ 
mond or diamonds cut or polished in such a manner 
34 as to produce ‘sparkle’ or ‘fire,’ ” like those depicted 
in their advertisements, the respondents answered 
that they “make absolutely no” such representations; that 
“they comply in every respect with the advertising”; that 
“no false statement with respect to the size, shape or set¬ 
ting of the diamonds is made in any” of their literature, 
and further that “in no case does the literature state either 
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directly or by innuendo that the respondents will furnish a 
ring similar in size, shape or setting to those advertised, 
and in no case is a statement made that the respondents 
will furnish a ring ‘which will produce sparkle or fire.’ ” 

Thus, by the answer, the issues are simplified. It seems 
to be the contention of respondents, by the language of the 
answer just quoted, that so long as the advertising does not 
spell out in words the misrepresentations depicted by the 
illustrations in their advertisements as to size, shape, set¬ 
ting, sparkle and fire, they cannot be found to be conducting 
a fraudulent scheme. 

The business conducted under the names set forth in the 
caption hereof ha5 been operated through the mails from 
11 West 42d Street, New York, New York, since September 
3, 1943 (R. 55) by Louis H. Bersoff and Morris Pearl (R. 
62, 63, 64). Orders are solicited through advertisements 
inserted in newspapers, farm journals, and other publi¬ 
cations. 

Of the forty-five advertisements in evidence (Govt. Ex. 
1), thirty-eight contain cuts or illustrations of the 
35 rings offered on light backgrounds showing sunburst 
emanations or markings depicting the sparkle or 
glitter of the diamonds set in the rings. The other seven 
advertisements carried in publications issued in May, June, 
July and August, 1946, were under the earlier name used 
by Messrs. Bersoff and Pearl to sell rings somewhat differ¬ 
ent from those now being sold (R. 62, 63, 64), but which is 
still used in the business described herein (R. 64), namely, 
Lomo Novelty Company. The rings illustrated in those ad¬ 
vertisements are shown on a black background without the 
sunburst markings depicting sparkle or glitter, but the set¬ 
tings are large and prominently displayed, 
i Typical of the advertisements employed to sell through 
the mails the rings involved in this proceeding is the follow¬ 
ing photostatic reproduction (Govt. Ex. 1-A). 

37 There follows a photostatic copy of another ad¬ 
vertisement enlarged approximately two and one- 
third diameters (R. 26—Govt. Ex. 2-A). 
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GENUINE DIAMOND 

vmi.4/, BRIDAL SET 

«1 J.9514KLMi8«M 


BEST COPY AVAILABLE 

from the original bound volume 
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E g* S\ 14-Kh Solid Gold 

CljOC Fed. Tax. 
pgggggK Sk ^n*7d Included 

SoZd Separately Als 

IK Genuine Diamond Engagement 

iRing. Tax Included.$7.95 

IS Matching Gold Wedding Band with 
13 Diamonds. Tax Included.$7.95 

n unbelievable value! Two beautiful rings. A 
‘nuine diamond engagement ring, a three-diamond 
atching wedding band, both 14K. Solid Gold, 
old separately or as a bridal set—Wedding 
and $7.95: Engagement Ring $7.95; both for 
14.95. Trices include Federal Taxes. Send 
oney order or pay postman C. 0. D. plus post- 
We ! pay all taxes. One week money back 

4 fe I tnmm Dept. CP-57. 11 W. 42 St. 

1 ft L mm UO.Ncw York City 18. N. Y. 


BEST COPY AVAILABLE 


from the original bound volume 
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39 There are in evidence two of the rings thus adver¬ 
tised, Govt. Ex. 4-E, the engagement ring, and Govt. 

Ex. 5-E, the wedding ring. These and a third (Govt. Ex. 
3), which was examined by the National Bureau of Stand¬ 
ards were purchased through test names employed by the 
post office inspector who investigated this case (R. 13, 15, 
18). 

From a physical comparison by me of the rings in evi¬ 
dence with the illustrations in the advertisements, I find 
that the settings are misrepresented by the illustrations. 
A white metal surrounds the actual settings and at first 
glance tends to indicate a setting several times the size 
of the actual setting. In the illustrations embodied in the 
advertisements this white metal is shown as a part of the 
gem. The “sparkle,” “fire” or “glitter” clearly and un¬ 
mistakably depicted in the advertisements is non-existent 
in the rings in evidence. These rings are typical of rings 
furnished remitters in this scheme (R. 64). 

There appeared and testified for the government a chem¬ 
ical microscopist of the National Bureau of Standards who 
holds a bachelor of chemistry degree from Pratt Institute 
and a Ph. D. from Cornell (R. 23), and who, I find, was well 
qualified to make the examination which he conducted and 
to testify as an expert in this case. 

He testified that the mineral diamonds in the rings pur¬ 
chased by the post office inspector in this case have no cut 
or polished facets (R. 27, 37); that the stone in Govt. 

40 Ex. 3, was approximately l/60th of a carat (R. 33), 
and that he has bought such stones for about $6.00 

a carat (R. 37). 

The evidence clearly shows that the small diamonds used 
in these rings are industrial diamonds (R. 39, 40), not 
processed, polished or cut (R. 37), that a “gem” diamond 
used in jewelry has fifty-two or fifty-four facets (R. 51, 52) 
and that one of the respondents, Mr. Pearl, stated in his 
testimony (R. 71) that “a regular gem diamond” has fifty- 
eight facets. Mr. Pearl stated that two of the diamon 's in 
evidence (Govt. Exhibit 4-E and 3-1) are “three facet rose” 
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diamonds, while another (Govt. Ex. 5-E) “is a rough dia¬ 
mond.’’ But it developed that he used a ten power magni¬ 
fying glass to examine the stone (R. 72, 75, 76). Examina¬ 
tion by the Bureau of Standards’ expert under microscope 
(R. S4) indicated that what appeared to be ground facets 
were irregular naturally occurring crystal surfaces. 

! The expert from the Bureau of Standards testified (R. 
37) that the brilliant diamond illustrated in respondents’ 
advertisement had a diameter of 4.5 mm.; that the illustra¬ 
tion clearly shows “the table, the star facets, the main 
facets, the corner facets, all of the bezel facets of the brilli¬ 
ant cutting are to be seen,’’ and that “a brilliant cutting 
with a diameter of 4.5 nun. would weigh approximately .4 
of a carat,” whereas, the stone in Govt. Ex. 4-E was .017 
of a carat (R. 33). 

The evidence clearly shows, and I so find, that the stones 
in the rings sold by respondents in this case are not 
41 gems, or brilliants; that they are rough or industrial 
diamonds not commonly used in jewelry, and that 
they are not as pictured or illustrated in respondents’ ad¬ 
vertisements. 

One of the respondents testified that their gross sales in 
1946 amounted to $62,158.07, and that of this $18,049.61 
were articles returned “not picked up”; that they refunded 
$2,191.71 on “about 144” or “146” sales to persons who 
asked their money back, and that they have always made 
refunds (R. 60). 

Having obtained money through the mails under false 
or fraudulent pretenses, representations or promises, an 
offer to refund, even if kept in those instances where re¬ 
funds are demanded, will not cure the fraud (Harris v. 
Rosevberger, 145 F. 449; Farley v. ffeininger, 105 F. (2d) 
79; cert. den. 308 U. S. 587). 

I find that while respondents do not represent by words 
in their advertising that they will furnish “gem” diamonds 
or that they will furnish diamonds “cut or polished in such 
a manner as to produce ‘sparkle’ or ‘fire,’ ” they employ 
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a far more effective means of representing that they will 
furnish rings containing such diamonds,—namely, illustra¬ 
tions of the rings offered for sale. Persons remitting pur¬ 
suant to the advertising certainly expect to receive rings 
containing diamonds having the characteristics of glitter 
and sparkle commonly associated with the word 
42 “ diamond’ ’ as employed to describe jewelry. 

They do not expect to receive uncut and unpolished 
industrial diamonds having none of these characteristics. 

The evidence in this case clearly shows, and I so find, 
that respondents, operating under the names set forth in the 
caption hereof, are conducting a scheme for obtaining 
money through the mails by means of false or fraudulent 
pretenses, representations and promises. 

I, therefore, recommend that a fraud order be issued 
against the concerns named in the caption hereof, and their 
officers and agents as such, at New York, New York. 

(Signed) Daniel J. Kelly, 

Chief Trial Examiner. 

After a review of this case I approve and adopt the fore¬ 
going finding and recommend that a fraud order be issued 
against the names set forth in the caption hereof, and their 
officers and agents as such, at New York, New York. 

(Signed) Frank J. Delany, 

Solicitor. 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

46 BEFORE THE SOLICITOR FOR THE POST OFFICE DEPARTMENT 
HOLDING A FRAUD ORDER HEARING 

! Washington, D. C., 

Monday, January 6, 1947. 

• •*•••••## 

49 Karl M. Foust, called as a witness for and in be¬ 
half of the Post Office Department and having been 

previously duly sworn, was examined and testified as fol¬ 
lows : 

50 Direct Examination 

By Mr. Rennie. 

***•••••** 

51 Q. In the course of your investigation, Mr. Foust, 
did you obtain from magazines or newspapers ad¬ 
vertisements inserted by either the Lomo Novelty Com¬ 
pany, Morlou Company, or the M & L Ring Company? A. 
I did. 

Q. I hand to you an envelope which I have marked Ex¬ 
hibit 1 and which contains a number of papers which 

52 I have marked for identification Government Ex¬ 
hibits 1-A through l-A-19, inclusive, and ask that 

you examine these papers and state whether or not they 
are the clippings from newspapers and magazines which 
you procured during or before the commencement of the 
investigation of this proceeding? 

The Witness. It deals solely with the ring business. 
This file contains pages and clippings of advertisements 
obtained by me from various magazines and newspapers 
upder the names of M & L Ring Company, Lomo Novelty 
Company advertising genuine diamond bridal sets for sale 
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through the mails, the prices being stated in the advertise¬ 
ments $14.95. 

*••••••*•• 

Mr. Rennie. Mr. Solicitor, I now offer in evidence as 
Government Exhibit No. 1 the papers which I have marked 
for identification Exhibits 1-A through l-A-19, inclusive. 

**•••••**• 

53 Q. I hand to you an envelope which contains pa¬ 
pers marked for identification Government Exhibit 

3-A through 3-1, inclusive, and I ask that you examine the 
papers and material and state whether or not this com¬ 
prises the test letters sent to the respondents under the test 
name of Bona 0. Rombach and the replies or responses to 
that letter or those letters? 

The Witness. They refer solely to the ring business. 
Government Exhibit 3 consists of the test correspondence 
conducted by me in the name of Bona 0. Rombach, Box 37, 
Clinton Corners, New York. The first exhibit is a carbon 
copy of a letter written by me on May 22, second is the 
transmittal letter of the postmaster together with a 

54 money order stub in the amount of $14.95, subse¬ 
quent correspondence is an invoice, a circular of the 

type rings, an envelope in which a ring was received, a let¬ 
ter from the postmaster at Clinton Corners transmitting 
the insured parcel to me. The envelope is marked Sample 
2172 in which the rings were delivered by me to Mr. Saylor 
at the Bureau of Standards for examination and the box 
bearing the insured number 56139 in which the rings were 
received by me. My initial and date June 1,1946, the date 
upon which the rings were received by me. 
»*•**••*•• 

55 Q. What happend to those rings that were re¬ 
ceived, Mr. Foust? A. An assay was made by Mr. 

Saylor to determine the gold content of the rings and the 
diamond was saved which he will introduce in evidence. 


\ 
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Q. And the rings themselves were dissolved completely 
in the process of the assay? A. That’s right. The entire 
ring was melted in each case to determine the gold content. 

Q. I believe you stated that the diamond that was con¬ 
tained in the ring was returned to you, is that correct? A. 
That’s correct. 

# i * * * • • • # • • 

Q. And that’s part of the exhibit before you, is it? A. It 
doesn’t seem to be here. I think you have got it, it is a sepa¬ 
rate part unless it is in, or, here it is. It is contained a little 
glass tube in this exhibit here. Exhibit I. 

* i • * * • • • * • * 

56 Mr. Rennie. In order that the record may be en¬ 
tirely clear, Mr. Foust, do I understand your testi¬ 
mony to be that you engaged in test correspondence with 
the respondents and that you made a test purchase of rings, 
that you delivered the rings to Mr. Saylor at the Bureau of 
Standards for examinations and that the rings themselves 
were consumed in the process of testing for their gold con¬ 
tent but that the diamond which was contained in the ring 
was returned to you by Mr. Saylor and is now part of the 
Exhibit 3, is that correct? 

The Witness. That is correct. 

Mr. Rennie. I offer in evidence, Mr. Solicitor, the papers 
and material marked for identification Government Exhibit 
3-A through 3-1, inclusive. 

* i • • • • • • • • e 

57 Mr. Rennie. Government Exhibit 3-A, Mr. Solici¬ 
tor, is a carbon copy of a letter dated May 22, 1946, 

addressed to Lomo Novelty Company, Dept. G-129, 11 West 
42nd Street, New York 18, N. Y., signed Bona O. Rombach 
and reads as follows: 

Gentlemen: 

I seen your ad in the Chicago Defender for a genuine dia¬ 
mond ring 14 Kt solid sold 14.95 with free 14 Kt solid gold 
weeding ring. Susie and I are getting married soon so am 
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sending 14.95 by money order for the two rings and I hopes 
the diamond do sparkle pretty. 

Yours truly 

(Signed) Bona 0. Rombach 
Box 37 

Clinton Corners 
New York. 

Size 6—six 
is the size. 

Exhibit 3-B is a certificate of mailing executed by the 
postmaster at the point of mailing; 3-C is a money order 
receipt in the amount of $14.95; Exhibit 3-D is an invoice 
addressed to Bona 0. Rombach, Box 37, Clinton Corners, 
New York, and is as follows: 

Lomo Novelty Co. 

11 West 42nd St. (Stamped) G— 

New York 18, N. Y. 5/25/1946 No. 13776 

(Mo 64319) 

M. 

To Bona 0. Rombach —Bx Dr. 

Clinton Corners—N Y 


Terms:. Via. 

1 14 KyS. Dia Salitene (sic) 14 95 

1 “ “ Wedd Ring Free 


14 95 

(Stamped) 20% Tax Included Paid Jun 1 1946 

(Mo 64319) 

Exhibit 3-E is a circular advertising diamond rings 
58 and other types of rings and jewelry; Exhibit 3-F is 
an envelope entitled “IMPORTANT—THIS IS 
YOUR REGULAR BILL; PLEASE GIVE IT TO YOUR 
BOOKKEEPING DEPARTMENT”; Exhibit 3-G is a letter 
from the postmaster at Clinton Corners, New York, ad¬ 
dressed to Mr. K. M. Foust; Government Exhibit 3-H is a 
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box addressed to Bona 0. Rombach, Box 37, Clinton Cor¬ 
ners, New York; Exhibit 3-1 is an envelope containing a 
small vial or glass tube and in the tube there is a small 
piece of material. 

(Envelope containing test correspondence over the name 
and address of Bona 0. Rombach, Box 37, Clinton Corners, 
New York, marked Government Exhibit No. 3 and sub ex¬ 
hibit numbers, was offered and received in evidence.) 

By Mr. Rennie. 

Q. Mr. Foust, you stated, I believe, that you received the 
rings from the respondent in response to your test order, 
is the box 3-H the box in which the rings w r ere received? 
A. Yes sir. 

***••••••• 

59 Q. I had you papers which I have marked Gov¬ 
ernment Exhibit 4-A through 4-E, inclusive, and ask 

whether or not if this is the test correspondence in which 

you engaged under the test name of John Buckley? 

*••••••••• 

60 The Witness. This exhibit contains the test cor¬ 
respondence conducted by me under the name of 

John Buckley, Box 120, Roseland, New Jersey, with M & L 
Ring Company, 11 West 42nd Street, New York. The first 
paper is a carbon copy of a letter written by me under the 
name of John Buckley, the second paper is the certificate 
of mailing of the postmaster together with a money order 
stub of $7.95, the box in which it w’as received is an insured 
parcel B149832, in the box was an invoice of mailing, the 
envelope in which the diamond was contained, the ring was 
contained, the envelope under -which the postmaster at Rose- 
land forwarded it to me, then a separate envelope marked 
Sample 2202, a small box marked Buckley Sample 2202 con¬ 
tains the ring -which was purchased in this test case. 

By Mr. Rennie. 

Q. You stated that you purchased a ring, Mr. Foust, 
what did you do with the ring after you received it? A. 
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This ring was likewise delivered to Mr. Saylor, Bureau of 
Standards, for examination and report. 

Q. But that ring was not assayed for its gold content 
was it? A. No sir. 

**•••••••• 

61 Mr. Rennie. Mr. Solicitor, I now offer in evidence 
the papers and documents which have been marked 
for identification 4-A through 4-E, inclusive. 

*••••••••• 

Mr. Rennie. Mr. Solicitor, Government Exhibit 4-A is a 
carbon copy of the letter dated September 26, 1946, Rose- 
land, New’ Jersey, addressed to M & L Ring Company 
signed John Buckley, and reads as follows: 

M & L Ring Co. 

Dept CP 57 
11 West 42nd Street 
New York City 18 
N.Y. 

Gents: 

I seen your ad in the Pittsburgh Courier and I am send¬ 
ing 7.95 by money order for 1 diamond engagement ring 
14 Kt solid gold that sparkles like your ad shows for I want 
it for my gal that is a good gal and wants a nice flashy ring. 

Yours truly, 

(Signed) John Buckley 
Box 120 
Roseland, 

New Jersey 

Exhibit 4-B is a certificate of mailing executed by the 
postmaster at the point of mailing; 4-C a money order re¬ 
ceipt in the amount of $7.95; 4-D is the box or parcel for 
mailing addressed to John Buckley, Roseland, New Jersey; 
4-E is an envelope containing a box, small box in w T hich 
box there is a ring containing a mounting or stone of some 
description, the ring itself being also identified as 
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62 Exhibit 4-E, in alluding to 4-E I refer to both the 
box and to the contents the ring. There is also in 

this exhibit, Mr. Solicitor, an invoice which I had not 
marked for identification but which I desire to mark for 
identification 4-F and introduce at this time with the other 
items. 

Trial Examiner. Let it be copied into the record as Ex¬ 
hibit 4-F. 

M & L Ring Co. 10/11/46 No. J00 

11 West 42nd St. (Stamped) C-P 57 

M New York City 18, N. Y. 

To John Buckley Dr. 

Box 120 

Terms:. Via. 

Roseland N J 

JO 1 14 K Y G Dia Solitaire 7 95 

7 95 

Paid Mo. 77068 

20% TAX INCLUDED (Stamped) 

Mr. Levine. No objection. 

(Envelope containing test correspondence over the name 
and address of John Buckley, Box 120, Roseland, New Jer¬ 
sey, marked Government Exhibit No. 4 and sub exhibit 
numbers, was offered and received in evidence.) 

*i* • • • • • • • • 

Q. I hand to you an envelope which contains material 
which I have marked for identification 5-A through 

63 5-H, inclusive, and ask that you examine this paper 
and material and state whether or not it comprises 

the test correspondence with the respondents under the test 
name of Earl Roper? A. This envelope contains the test 
correspondence conducted by me in the name of Earl Roper, 
Box 207, Cranbury, New Jersey. The first paper is a car¬ 
bon copy of a letter written by me on December 18, 1946, 
to the M & L Ring Company over the name of Earl Roper; 
second paper is the certificate of the postmaster of mailing 






39 


together with the stub of a money order in the amount of 
$7.95; third paper is the outside wrapper under which the 
package was forwarded to me from Cranbury, New Jersey; 
the fourth is the box hearing insured number B 149838 ad¬ 
dressed to Earl Roper containing the return address M & L 
Ring Company and inside of the box is the smaller box 
Government Exhibit 5-E containing the ring which was 
purchased in this test case; the envelope in which the box 
containing the ring was forwarded; the blue invoice M & L 
Ring Company, No. 706, dated December 23, 1946, marked 
paid. 

• ••••••••• 

65 Mr. Rennie. Mr. Solicitor, I now offer in evidence 
the papers and material which have been marked for 
identification 5-A through 5-H, inclusive. I don’t believe, 
Mr. Solicitor, that you have ruled upon it, but I assume 
that those papers and material will be accepted in evidence. 
• ••••••*•• 

Mr. Rennie. Yes sir, that is correct. Exhibit 5-A is, Mr. 
Solicitor, a carbon copy of a letter dated December 18, 
1946, addressed to M & L Ring Company signed Earl Roper, 
Cranbury, New Jersey; 5-B is a certificate executed by the 
postmaster at the point of mailing; 5-C is a money order 
receipt in the amount of $7.95; 5-D is the mailing wrapper 
of the parcel or larger box in which the ring was contained; 
5-E is a small box containing a ring; 5-F is an invoice which 
I will ask to be copied into the record: 



40 


PEnnsylvania 6-3285 

M. & L. RING CO. 

Classification Diamond Rings 
PR 2 11 West 42nd Street No. 706 

New York 18, N. Y. 

Date 12/23/46 

Sold to Earl Roper 
(Stamped) Box 207 

20% TAX INCLUDED Cranbury, N. J. 

130 1 14 Kv G Dia Wedd Ring 7 95 

7 95 

(Stamped) Paid 12/23— 

66 Exhibit 5-G is an envelope marked in red ink “IM¬ 
PORTANT THIS IS YOUR REGULAR BILL”; 
and 5-H is a piece of brown paper addressed to K. M. Foust, 
P. O. Inspector, Wash. 13, D. C. I ask, Mr. Solicitor, that 
Exhibit 5-A also be copied into the record that being a copy 
of the original test order: 

Trial Examiner. Let it be copied into the record at this 
point. I assume you have a copy of the other matter, Mr. 
Levine. 

Mr. Rennie. There is no other matter in this particular 
test, Mr. Solicitor. No circular matter. 

(Exhibit 5-A) 

Cranbury, New Jersey, 
Dec. 18, 1946. 

M & L Ring Co. 

Dept. PR—2 
11 West 42nd Street 
New York 18, N. Y. 

Gentlemen: 

I proposed to my girl friend Joyce last night and she said 
“Yes”, so we decided to get married about the middle of 
January next year. 
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I seen your ad in Personal Romances for November 1946 
about a wedding Band 14 K gold 3 diamonds for 7.95 Fed¬ 
eral tax included and I am sending for one of those rings 
size 8. 

My sister got a ring with only one diamond in it and raves 
about it but I’m sure Joyce will be tickled with 3 diamonds 
in her wedding band. 

Please send it right away if you can because we aint 
going to tell anyone until we get the ring. 

Yours truly, 

(Signed) Earl Roper 
Box 207 
Cranbury, N. J. 

(Envelope containing test correspondence over the name 
and address of Earl Roper, Box 207, Cranbury, New Jer¬ 
sey, marked Government Exhibit No. 5 and sub exhibit 
numbers, was offered and received in evidence.) 

67 By Mr. Rennie. 

Q. Mr. Foust, referring to the money order receipt in 
the amount of $7.95 for what expenditure of money does 
that represent in evidence? What does that $7.95 repre¬ 
sent? A. It was the money forwarded in payment of the 
ring purchased in that test case. 

Q. Did you also pay for the rings in the other two test 
cases by means of money orders? A. I did, stubs of which 
are in evidence. 

*•••••«•*• 

Charles Proffer Saylor, called as a witness for and in 
behalf of the Post Office Department and having been pre¬ 
viously duly sworn, was examined and testified as follows: 

68 Direct Examination 

By Mr. Rennie. 

Q. Will you state to the Solicitor what professional edu¬ 
cation you have, state what colleges and universities you 
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attended? A. Pratt Institute of Cornell University, finally 
the last thing being a PhD from Cornell in 1928. 

Q. What degrees did you obtain? A. Bachelor of Chem¬ 
istry and Doctor of Philosophy. 

Q. You stated that you are now employed at the Bureau 
of Standards, that is, the National Bureau of Standards 
is it? A. That is right. 

Q. That is located in Washington? A. In Washington 
at Connecticut Avenue and Van Ness Street. 

Q. That is a part or division of the Department of Com¬ 
merce is it not? A. That’s right. 

Q. What is the nature of your work at the Bureau 

69 of Standards, Doctor? A. As a chemist I do work 
which involves the use of the microscope. Whenever 

things call for both the knowledge of a chemist and for one 
skilled in the use of the microscope, the task is mine. 

Q.. Does your work involve the making of analysis of 
material by the use of the microscope? A. It does. 

Q. How long have you been engaged in that pursuit ? A. 
At the Bureau of Standards since 1931. Nearly sixteen 
years. 

Q, In the course of your work do you have occasion to 
examine material with a view to determining whether or 
not they be of diamond constituency? A. That is an oc¬ 
casional duty. 

Q. You are able to determine are you not, Doctor, by the 
examination which you make whether the material that you 
examine is or is not a diamond, is that correct, sir? A. It 
is a simple task. 

Q. How is that done, Doctor? A. The easiest of the test 
that one can perform is the test of hardness, that is the dia¬ 
mond is quite noticeably harder than any other substance. 
The refractive indexes and the dispersion may be deter¬ 
mined in questions of doubt and one may also make studies 
of the crystallographic habit. In this case only the hardness 
was used. 

Q. Do you know what is meant by the term “gem 

70 diamond”? A. I know what a gem is and I know what 


43 


a diamond is, by putting them together it seems that 
the connection is fairly obvious. A gem is a material of 
natural origin which has been so cut and fashioned as to 
make it a suitable and precious ornament. When such a 
precious ornament is a diamond it would then be a gem 
diamond. 

Q. Does it then follow, Doctor, that the cutting and pol¬ 
ishing of the diamond is an element of a gem diamond? A. 
Until the diamond has been cut and polished it is certainly 
not to be classed as a gem. It may be of gem quality, gem 
material, a substance which can be made into a gem but it 
is not a gem until the operations of handicraft are per¬ 
formed. 

Q. Does the operation of cutting or polishing a diamond 
alter its appearance, Doctor, as compared with the natural 
diamond or the diamond in its natural state? A. The char¬ 
acteristics of diamond which have made it valuable in jew¬ 
elry have been its very high refractive index, its moderately 
high optical dispersion and association with its hardness. 
Their characteristics, however, are by themselves valueless 
insofar as the creation of an ornament is concerned unless 
one has the shaping, the creation of correctly oriented and 
smooth surfaces which by their relation with each other 
permit the refraction and reflection of light passing through 
the mineral to reach the eye in the pattern that we call 
sparkle, flash, Are, or what have you. So that a piece of 
the mineral diamond can be recognized as being of that 
mineral substance by tests before the act of cutting but it 
will not have any of the characteristics for which the 
71 diamond is prized. It will not have the sparkle, the 
fire, it will not be a gem until after the fashioning is 
completed. 

Q. I hand to you a photostat which I have marked for 
identification Government Exhibit 2-A and ask you if you 
have ever had this piece of paper in your possession before? 
A. this photograph was made at my request by the 
photographic technology laboratories of the Bureau of 
Standards, it is an enlargement approximately two and one- 
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third diameters of an advertisement which occurred in the 
Washington Edition of the Pittsburgh Courier, the Septem¬ 
ber 9 issue. It shows an advertisement allegedly by the 
M & L Ring Company, Department CB-57, gives the address 
11 West 42nd Street, New York City 18, New York. 

Mr. Rennie. Mr. Solicitor, I offer in evidence Govern¬ 
ment Exhibit 2-A. 

Mr. Levine. No objection. 

(Photostatic copy of advertisement appearing in Sep¬ 
tember 9, 1946, issue of Pittsburgh Courier, marked Gov¬ 
ernment Exhibit 2-A, was offered and received in evidence.) 

Mr. Rennie. I would like to state for the record, Mr. 
Solicitor, that Government Exhibit 2-A is merelv an en- 
largement of the advertisement which is already in evi¬ 
dence, and I believe as such that the illustration of the 
material sold by the respondents show’s probably more 
clearly than the original advertisement does. It being 
enlarged. 

By Mr. Rennie. 

Q. I hand to you Government Exhibit 3-1 which is 
72 an envelope containing a small glass vial w’hich ap¬ 
parently contains a small bit of material and ask that 
you examine the contents of the vial and state w’hether or 
not you have previously had that bit of material in your 
possession? A. Yes, I recognize both the vial and the piece 
of material that is contained in it. 

Q. Would you state how’ you came in possession of that 
bit of material, from what source, if you had it in your pos¬ 
session. A. Two rings wrere brought to me, an all metal 
ring and the engagement ring in which this w’as contained, 
by Mr. Foust of the Post Office Inspection Service and Mr. 
Jacobs, Bureau of Standards Liaison Officer w’ith the Post 
Office Department with the request that they be examined. 

Q. Did you make an examination ? A. I removed the ex¬ 
hibit contained here from the ring it was in and turned the 
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metal over to Mr. Stanley Craigwell of the Bureau of Stand¬ 
ards for assay of the metal. 

Q. What was the result of your examination? What did 
you find as a result of examining that bit of material which 
you have before you? A. I found that this bit of material 
is of the mineral diamond. That it has no cut or polished 
facets, that it is badly flawed with series twinning. That it 
weighs (may I consult notes?). 

Trial Examiner. For the purpose of refreshing your rec¬ 
ollection. I’ll hear you on that, Mr. Levine. 

Mr. Levine. Yes. I should like to object to any 
73 testimony with respect to the weight or size of the 
material in issue. The only question before this tri¬ 
bunal is whether or not this material is in fact a diamond. 
None of the literature presented by Government’s counsel 
makes any representation as to the size or weight of the 
material. 

Mr. Rennie. I submit, Mr. Solicitor, that the illustra¬ 
tions used in the respondents advertisements clearly indi¬ 
cates the size or approximate size of the gem, I beg your 
pardon, sir, of the setting contained in the ring and for 
that reason it seems to me that the weight of the diamond 
itself as compared with the illustrations is material. 

Mr. Levine. There is no representation in the literature 
that the object to be received by the purchaser will be 
analogous in size or shape to the object offered for sale. 

Trial Examiner. Mr. Levine in these cases under the 
Fraud Statutes the government charges that certain repre¬ 
sentations are made. It then charges that the representa¬ 
tions are false. I always divide in my mind the charges 
into two issues. The first issue is whether the representa¬ 
tions are made with which the respondent is charged in the 
memorandum of charges. Burden proof is on the govern¬ 
ment. If the government fails to carry the burden as to 
the first issue, which I have just defined, then there is no 
need to go further to determine the question of truth or 
falsity of the charges or the representations with which the 
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respondents are charged. The government must prove that 
he is making the representations with which it charges the 
respondent. Failing in that the question of truth or 

74 falsity is not gone into. Now, in determining 
whether the representations are made with which the 

respondent is charged requires study of the literature. It 
requires an application of the rules of interpretation laid 
down by the courts. Fair and reasonable interpretation as 
they would be interpreted by the public generally. The 
trial examiners for the Post Office Department know noth¬ 
ing of the issues prior to the day of the hearing. We think 
that best so that we may come into the hearing with ab¬ 
solutely open mind. I did ask this morning for a copy of 
the memorandum of charges and the answer to see what 
the issues were but I have had no opportunity to give any 
study to the advertisements. Therefore, the trial of these 
cases, I assume, are for the purposes of receiving proof 
upon the question of truth or falsity that the Government 
will show that the representations are made. I don’t deter¬ 
mine that, I merely assume that for the purpose of receiv¬ 
ing it. Receiving the evidence on the issue of truth or 
falsity of the representations. Now the Government does 
charge that the respondent promises falsely to furnish any 
remitter a ring containing a gem diamond or diamonds 
similar in size, shape and setting to those depicted in the 
advertising literature of said concerns. Now, I am going 
to receive proof on issue of the truth or falsity of that 
statement assuming for the purpose of receiving it that the 
Government will show that that representation is made. 
Now, we are on the subject of the weight of the diamond, 
if it is represented by the respondent that it will 

75 furnish a diamond similar to those depicted in its 
advertising as charged by the Government, then I 

thing the -weight has some bearing. I’ll hear you on that 
subject. 

Mr. Levine. I don’t think Government’s counsel will 
seriously claim that in the literature circulated by the re- 
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spondents the statement is made with respect to the size, 
shape or weight of the object offered for sale. 1 think the 
Government’s counsel is merely inferring that solely from 
an examination of the picture itself without any close read¬ 
ing of the literature. I think Government’s counsel will 
concede that point and if he does I believe Your Honor will 
be in a position to determine whether from a mere examina¬ 
tion of the literature and an examination of the picture 
whether in fact the respondents make representations with 
respect to the size, shape or weight of the diamond. May I 
ask Government counsel at this time if he is in a position 
to refer to any one piece of literature offered and circulated 
by the respondents which indicates a representation as to 
the size, weight or form of the material offered for sale. 

Mr. Kennie. In response to that, Mr. Solicitor, I might 
state that the representation to which I allude is certainly 
contained in the advertising literature of the respondent 
and is embodied or set out particularly in illustrations of 
the goods offered for sale by the respondents which make 
up a part all or nearly all of the literature used by the re¬ 
spondents and in evidence in this proceeding. I do 
76 not contend, Mr. Solicitor, that the advertisements 
used by the respondent in words state that the ma¬ 
terial contained in the rings are of any particular size or 
shape but I do contend seriously that the illustrations 
which are used by the respondents clearly set out the size 
and shape of the bit of material which are contained in the 
rings. 

Mr. Levine. Mr. Solicitor, I think with the concession 
made by Government’s counsel you are now in position to 
pass upon whether or not evidence as to the size, shape or 
form of the material offered for sale are in any wise repre¬ 
sented by the respondents in their literature. 

Trial Examiner. I just don’t do it during the trial. It is 
my invariable rule because if I hold that the government 
does not sustain the charges to the effect that the respon¬ 
dent is making the representations that ends it as far as I 
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am concerned. I don’t go into the proof of the truth or 
falsity but I am going to give careful study in every case, 
in this case, to the question after the concession by Govern¬ 
ment counsel of the effect of the pictures in the advertising, 
the sketches of the rings. They are there for some pur¬ 
pose or if not for any purpose, specific purpose on the part 
of the respondent, they are part of the advertising and are 
to be construed with the advertising. 

Mr. Levine. May I point out to you, Mr. Solicitor, that 
although the respondents urge seriously that no repre¬ 
sentations are made with respect to the size, shape or form 
of the material offered for sale, that, in truth and in fact, 
an examination of the ring itself as against the 
77 prospectus will indicate that the ring offered for sale 
is in fact as large as if not larger than the advertise¬ 
ment itself. 

Trial Examiner. Well, that is a matter of proof and ex¬ 
amination later. I think that the question is material 'which 
was asked the witness as to the weight and other dimen¬ 
sions of the diamond in the ring. I Overrule your objec¬ 
tions, sir, for the reasons I’ve stated. 

Mr. Levine. I take that that of course permits me an 
exception. 

Trial Examiner. Yes, automatically under our rules, yes 
sir. Proceed. You might repeat your question maybe the 
Doctor has forgotten it after this discussion. I went into 
that detail, Mr. Levine, because you stated that you were 
unfamilar with our procedures here and I wanted you to 
understand them. My reasons for my rulings. I don’t 
want to appear to be arbitrary at any time. 

Mr. Rennie. May we go off the record for a moment, 
please! 

Trial Examiner. Yes. 

(Off the record discussion) 

By Mr. Rennie. 

Q. Doctor Saylor, I believe that you stated that you ex¬ 
amined and measured the bit of material which you stated 



49 


was of diamond constituency at least will you state to the 
Solicitor what you found as a result of that examination, 
what was the weight of the diamond? 

78 Trial Examiner. We should have some under¬ 
standing about that. I assume you have before you, 

Doctor, your notes you made at the time of the examination. 
The Witness. 1 have the form in my notes. 

Trial Examiner. Is there any question about his using 
them, Mr. Levine, to refresh his recollection? 

Mr. Levine. No, aside from the introduction into evi¬ 
dence, the witness may refresh his recollection from any 
notes that he has if it is solely for the purpose of refresh¬ 
ing his recollection and if he finds that it does not he can- 
introduce it in other approved methods. I have no ob¬ 
jection. 

Trial Examiner. You may refresh your recollection 
from your notes, Doctor. 

The Witness. The piece that we have just been examin¬ 
ing weighed .017 of a carat, approximately 1/60 of a carat. 
Carat is the unit of weight that is used in many kinds of 
gems. It’s varied in its interpretation from country to 
country and from time to time but as used in the United 
States now it’s something a little more than 205 milligrams. 
So this is approximately 1/60 of that. 

By Mr. Rennie. 

Q. Is that bit of material which you have before you a 
gem diamond ? A. It is diamond but it is not a gem. 

Mr. Levine. May I interrupt at this time to point out to 
His Honor that there is no representation in the 

79 literature in any respect that this is a gem diamond. 
We merely state that it is a diamond. I think, there¬ 
fore, that unless Government’s counsel is prepared to show 
to the contrary that any more references to the word gem 
should be omitted. 

Mr. Rennie. I would like to be heard on that, Mr. So¬ 
licitor. 
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Trial Examiner. Proceed then. 

Mr. Rennie. The Government charges, Mr. Solicitor, 
that the respondent represents that he will furnish to any 
remitter a ring containing a gem diamond or diamond sim¬ 
ilar in size, shape and setting to those depicted in the ad¬ 
vertising literature of the said concerns. I think that that 
language is perfectly plain, Mr. Solicitor, and in view of 
the charge 1 believe and strongly urge that testimony bear¬ 
ing on the question as to whether or not this bit of ma¬ 
terial is in fact a gem is therefore highly material. 

Mr. Levine. Mr. Solicitor, Government’s counsel has 
merely repeated the charges without in any way substanti¬ 
ating them by reference to the literature circulated by the 
respondents. 1, therefore, urge again that unless Govern¬ 
ment’s counsel is prepared to refer to any particular item 
of literature that he refrain from further reference to 
gems. 

Trial Examiner. I have stated in some detail that I w^ant 
opportunity to examine the literature and to give a fair 
interpretation to it to see if the respondent does represent 
that he is selling a gem diamond. In the advertisement be¬ 
fore me which is Government Exhibit 2-A, which is an en¬ 
largement of an advertisement, all I see is a genuine 
80 diamond engagement ring. I don’t see the word gem 
diamond in it. I don’t know what the other litera¬ 
ture in evidence may show and if it doesn’t show" that the 
respondent is representing it to be a gem diamond then 
the Government loses on that charge because it fails to 
carry the burden of proof as to what the respondents are 
representing. 

Mr. Levine. May I ask for a concession from the Gov¬ 
ernment’s counsel at this time that he has not been able 
nor is able at this time to point out the word gem in any 
of respondent’s literature. 

Mr. Ronnie. Government’s counsel so concedes the word 
gem as such, G-e-m, does not appear as far as I am able to 
determine in any of the respondent’s literature certainly 
none of the literature that is now in evidence. 
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Mr. Levine. Thank you very much for your concession. 

Trial Examiner. All right proceed, Mr. Rennie. I over¬ 
rule the objection for the reasons I have given at some 
length. 

Mr. Levine. Very well. 

By Mr. Rennie. 

Q. From your examination of Government Exhibit 2-A 
were you able to calculate the approximate weight of the 
setting, that is, the stone that is illustrated as being in the 
engagement ring, that is, the ring having a solitaire or one 
stone ? A. One needs- 

Trial Examiner. This, what I have in my hand? 

Mr. Rennie. That’s the Government Exhibit 2-A, 
81 yes. The photostatic copy. 

The Witness. One needs for an examination of 
that to refer also to another ring which was submitted in 
evidence, 1 believe, a ring which was submitted to me as 
having been sent from the ring company in question. 

Trial Examiner. Is that- 

The Witness. It was Post Office Exhibit No. 2202. Not 
exhibit number but sample number. 

Mr. Rennie. That is Exhibit 4-E, that I hand to you? 

The Witness. I don’t know. This is the ring to which 
I wish to refer. This ring is not larger than the ring as 
actually shown in the advertisement. It is very nearly the 
same size as one judges from the diameter, the size of the 
finger that it would be possible to put it on. Therefore, we 
can take it as not having been magnified or decreased very 
much as indicated in the advertisement. 

Trial Examiner. Are you talking about Government Ex¬ 
hibit 4-E when you make that statement, Doctor, or Sample 
No. 2202? 

The Witness. I am endeavoring to compare Sample 2202 
with the advertisement which was in the Pittsburgh Cour¬ 
ier of September 7, and which was reproduced in the en¬ 
largement which has already been introduced in evidence. 
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Trial Examiner. In the photostatic enlargement which 
is marked Government Exhibit 2-A. 

The Witness. Yes, the photostatic enlargement. 

82 Trial Examiner. All right. 

The Witness. In the advertisement one could 
measure across the girdle of the brilliant diamond which 
was there illustrated and find that that brilliant diamond 
had a diameter of 4.5 mm. A brilliant diamond such as has 
been illustrated is clearly shown, it shows the table, the star 
facbts, the main facets, the corner facets, all of the bezel 
facets of the brilliant cutting are to be seen. A brilliant 
cutting with a diameter of 4.5 mm would weigh approxi¬ 
mately .4 of a carat. Does that answer the question? 

Mr. Rennie. Yes it does. 

By Mr. Rennie. 

Q. Referring to the bit of material that is in the vial or 
tube there before you, you stated, I believe, that that bit of 
material weighed approximately 1/60 of a carat, is that 
correct? A. That’s right. 

Q. That is not a cut stone is it, Doctor? A. No. 

Q. It lias no facets or evidence of polishing ? A. No, it is 
as it was bought. Before the war I used to buy them for 
about $6.00 a carat. 

Q. Is that stone, Doctor, a diamond in its natural state, 
that is, a type of diamond that you would find as it is mined 
or otherwise? A. This piece has probably been broken 
from a larger stone, with that exception one can say that it 
is as it would naturally occur. 

Q. That bit of material has not been processed has it, 
that is, in the sense that it has been polished or cut? A. 
No. 

83 Q. From your experience with diamonds what 
would you say would be the largest brilliant or gem 

diamond that could be produced from that bit of material? 

Mr. Levine. Objection again, Your Honor, on the ground 
that the word gem has been used. If the Government’s 







53 


counsel has conceded that such word, spelled G E M, does 
not appear anywhere in the literature. 

Mr. Rennie. Off the record a moment, please. 

(Off the record) 

Trial Examiner. After discussion off the record, I over¬ 
rule your objection for the reasons I have stated. Your 
exception is automatically noted. 

By Mr. Rennie. 

Q. Do you understand the question, or would you like for 
me to repeat it? A. Please repeat it. 

Q. From your experience with diamonds, Doctor, would 
you state for the Solicitor the largest brilliant diamond or 
gem diamond that could be cut from that bit of diamond 
material which you have before you? 

Trial Examiner. And in the vial. 

Mr. Rennie. And in the vial f. 

Trial Examiner. What is the exhibit number there? 

Mr. Rennie. It has been identified as Government Ex¬ 
hibit 3-1. 

84 The Witness. That, I think, would for truest an¬ 
swer call rather for the skills of a lapidarist but from 
the geometry of the exhibit one can compute but regardless 
of the imperfections which it contains which would tend to 
decrease the size of what one could cut from it, that one 
could not have a single piece fashioned as illustrated in the 
advertisement which would be more than one-fourth the 
size of the exhibit. Exhibit I? 

Mr. Rennie. Exhibit 3-1. 

The Witness. 3-1. 

Trial Examiner. Was it 3 or 2—I? 3-1, that’s right. 

Mr. Rennie. 3-1, yes sir. 

The Witness. So that just simply on the basis of the 
size and shape, not taking any account of the flaw’s, the 
largest thing which could be cut in the fashion illustrated 
wmuld weigh approximately 1/250 of a carat when finished. 
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By Mr. Rennie. 

Q. Do you know what is meant by the term industrial 
diamond, or is that the proper term? A. The meaning is 
evident. It is a diamond intended for industrial uses. 

Q. Is that any different from a diamond that is intended 
for ornamentation in jewelry? A. The cost of diamond as 
uised for industrial purposes is lower than the cost of dia¬ 
monds as used in jewelry. On that basis the mineral as it 
occurs naturally is segregated. The valuable, the 
85 pieces which are free from flaws, moderately large 
size, which are clear and free from twining find their 
way naturally into jewelry where the higher prices are 
paid. Diamonds because of their very valuable physical 
properties which do not fit to the requirements of the jew¬ 
elry trade are used in industry. Very valuable there al¬ 
though the costs are not so high as the cost of diamonds 
used in jewelry. 

Q. Is there any other difference, Doctor, between the 
industrial diamond and the diamond used for the purpose 
of ornamentation aside from the size and the lower quali¬ 
ties that you might say would be found in the industrial dia¬ 
mond. That is, is there any additional processing on a dia¬ 
mond used for jewelry purposes as you would not find in 
the industrial diamond? That is, the cutting or polishing 
processes? A. A diamond is not a jewel until after it is 
cut and polished. I think that is evident. 

Q. You refer to the object that you have before you and 
which you have examined, Exhibit 3-1, that small piece of 
material in the glass tube as having flaws, I believe, you 
stated that you found evidence of twinning there, what do 
you mean by that term? A. In a natural crystal the atoms, 
the atoms and molecules, sometimes which compose the 
crystal are arranged in orderly rows, planes as well as 
rows which are parallel to each other, which are equally 
and uniformly spaced with respect to each other. A well 
known phenomenon is the thing which occurs when these 
orderly rows are changed in direction with respect 
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86 to each other so that they will be parallel to one di¬ 
rection on one side of the dividing surface and par¬ 
allel to a different set of directions on the other side of that 
dividing surface. These changes in direction follow much 
studied rules. They are a natural and well known property 
which are manifested by very many crystalline substances; 
it’s not peculiar to the mineral diamond or any other mate¬ 
rial that can be used in a gem, although nearly all gem sub¬ 
stances can show that phenomenon. 

Mr. Levine. Mr. Solicitor, I should again like to object to 
any testimony with respect to whether or not the materials 
offered for sale were flawless or not in that no representa¬ 
tions are made in the prospectus or in any of the literature 
that these diamonds as we call them are flawless or not. 

Mr. Rennie. I think it is material, Mr. Solicitor, that to 
ascertain by means of this witness whether or not this par¬ 
ticular bit of material is a suitable bit of material for a 
diamond as used in the jewelry trade. 

(Off the record discussion) 

Trial Examiner. For the reasons stated off the record at 
length, after discussion off the record with both counsel for 
the Government and the respondent, I sustain the objection 
of respondent’s counsel. 

Mr. Levine. Thank you. 

By Mr. Rennie: 

Q. I believe you also have a small box which I have 
handed to you and which is marked Exhibit 4-E and 

87 which contains a ring containing a setting and I ask 
if you have that ring in your possession prior to this 

hearing? A. Yes I have. It has various identifying marks 
on it which I made when it was in my laboratory. 

Q. How did you come in possession of that ring Dr. 
Saylor? A. This ring was brought to me again by Mr. Foust 
and Mr. Jacobs. 

Q. What did you do with the ring after you received it? 
A. This ring is essentially as it was received. I confirmed 
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that the piece of mineral which had been used as a setting, 
as a substitute setting, is of the mineral diamond. Meas¬ 
ured it in order to estimate without taking it out to weigh, 
to estimate its size found that it weighed, from computations 
from measurements that it would weigh approximately .023 
of a carat but it is a very flat piece. I also measured the 
diameter of the ring in order to make an estimation as to 
whether there had been appreciable magnification involved 
in the advertisement from which this particular ring had 
been purchased. 

Q. Did you find from your comparison, Dr. Saylor, be¬ 
tween the ring itself and the advertisement from which it 
had been purchased that there had been any appreciable 
magnification of the size of the ring in the advertisement 
as compared with the size of the ring itself ?■ A. There has 
been very little change in size. 

83 Q. Would you state to the Solicitor what your ex¬ 
amination of the stone disclosed? A. Well as it is 
carbon in orderly arrangements, if it were considered as a 
mineral it would certainly be called diamond. 

Q. Did you find from your examination that that piece of 
material had been ground or cut, it has no facets or tables? 
A. It has no ground or published facets, has no crystal sur¬ 
faces which are clear and smooth. 

Q. Does that piece of material in its present state pro¬ 
duce what is commonly known as sparkle or fire? A. The 
impression that one gets of sparkle or fire such as from 
this ring comes more from the metal which surrounds the 
piece of sand that is in it than from the setting itself. 

Q. I don’t believe that you have answered my question. 
I was referring to the setting itself, Doctor, does that set¬ 
ting itself produce sparkle or fire, the bit of diamond ma¬ 
terial? A. No. 

Q. It does not? A. No. 

iQ. Did you use any instruments in making the examina¬ 
tion of the ring, the stone in the ring? A. Well, the exam¬ 
ination was done under a variety of microscopes. As I said 
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I compared the hardness with a piece of known diamond and 
that was the only criterion that I used for establishing it 
as diamond. Diamond is so much harder than any other 
substance that it is one of the most easily identified of all 
materials. 

S9 Q. I hand to you a box which I have marked for 
identification and which is in evidence as Government 
Exhibit 5-E, a box containing a ring and I ask if you have 
had this ring in your possession prior to the hearing? 

Trial Examiner. Was that 5-E? 

Mr. Rennie. That’s right. 

The Witness. Yes, I have engraved on it the date which 
I examined it and symbol which I occasionally use to iden¬ 
tify my own handiwork. 

By Mr. Rennie: 

Q. When was that examination made? A. January 3, 
1947. 

Q. Will you state for the Solicitor what you found as a 
result of that examination? A. This has three holes into 
which fragments of diamond have been inserted with a 
metal squeezed in in such a form as to hold them. The 
fragments of diamond are similar in their general char¬ 
acteristics and also in size to the other pieces which have 
been considered earlier this morning. 

Q. Are those bits of material cut or polished? A. They 
have no facets. 

Q. Are those diamonds capable of producing sparkle or 
fire? A. No. Not in their present form. 

Mr. Rennie. That concludes my examination of Dr. Say¬ 
lor, Mr. Solicitor, cross examination? 

Trial Examiner. Are you ready to cross examine? 
90 Mr. Levine. Yes I am. 

Cross Examination 

By Mr. Levine. 

Q. I believe you have testified that in every case these 
rings actually contained diamonds, is that correct? A. No, 


58 


I don’t think so. Because I believe that the word diamond 
should be sharply differentiated from the mineral substance 
diamond. The word diamond when it is used carries the 
commentation of jewelry. When you say diamond ring that 
mean a ring that contains a diamond. 

Q. Shall we put it this way, Doctor, is it not your testi¬ 
mony that in every case the diamond as a mineral was in¬ 
serted in the ring! A. That is true. 

Q. Is it not a fact that like a rose a diamond by any 
other name is still a diamond ? A. That is a different ques¬ 
tion. Certainly if this had been produced by artificial proc¬ 
esses if it had by those artificial processes been chemically 
and physically indistinguishable it would not have been 
diamond. Diamond is the name which has been used for 
things which enter into trade. 

Q. Certainly you will concede that the element used in 
this particular ring was a mineral diamond, is that correct? 
A. That is right. It is the mineral diamond. 

Q. It is your position that a mineral diamond is not the 
type of diamond that goes into diamonds that are used for 
ornamentation, is that true? A. That is true. 

91 Q. When you say that a diamond is used for orna¬ 
mentation you mean that it is cut or buffed or pol¬ 
ished or something like that, is that correct? A. It is put 
into such form that it will exhibit those characteristics 
which cause people to say, diamond. 

i Q. By that you mean that people will say that is a dia¬ 
mond whereas you who are an analyst know that this is in 
fact the mineral diamond? A. It is the mineral diamond. 

Q. Basically speaking isn’t it correct to say that a dia¬ 
mond is a mineral of great hardness, is that correct, with 
refractive power? A. I don’t know exactly what you mean 
by the phrase “refractive power”. 

|Q. WTiat I mean is that it has a beautiful play of pris¬ 
matic colors, is that correct? A. I hope that is what you 
mean by the word diamond. If you do your case is lost. 
That is, if by the word diamond you contain the idea that 
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it has a beautiful play of color. If that is part of the defini¬ 
tion of diamond- 

Mr. Levine (Interposing). That is not all of our defini¬ 
tion of diamond. 

The Witness. I see. 

Mr. Levine. The respondents contend that a diamond, if 
it is a diamond, is still a diamond no matter what 

92 someone else may say with respect to its beauty. 

By Mr. Levine. 

Q. You have testified repeatedly, I believe, that the ad¬ 
vertising, the size of the ring as advertised approximates 
the actual size of the ring itself ? A. That is right. 

Q. I take it you are familiar with the market value of 
diamonds, is that correct? A. Only roughly. 

Q. Would you say the price of $7.95 which was the price 
requested by the respondents was an excessive price for 
the diamonds as actually sold together with the ring? 

Mr. Rennie. Just a minute, Mr. Solicitor, I don’t think 
that that is material to the issues in this proceeding. 

Mr. Levine. I respectfully submit that one of the basic 
issues of this case is whether or not a fraud has in fact 
been committed. By definition of fraud it necessarily im¬ 
plies that a person is not getting what he bargained for 
because of some misrepresentation. It is the respondent’s 
position that one who was offered a diamond and partic¬ 
ularly where Government’s witness will testify, has so 
testified, that it is in fact a diamond, that he is not being 
defrauded and could not possibly be misrepresented with 
a charge made to him of $7.95. 

Trial Examiner. There are innumerable court decisions, 
oh, I won’t say innumerable, but there are a number 

93 of court decisions which hold that value does not enter 
into a charge of fraud. The question is, is the pur¬ 
chaser who reads the advertising getting what is advertised 
he will get. I don’t think that the question of value can be 
at all determining of the issues here. I think there was one 
case under this statute where whiskey was involved, the 
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whiskey was good whiskey which was sold through the mails 
but it wasn’t what it was represented to be. I don’t know 
whether they were trying to sell Rye and were furnishing 
Bourbon or vice versa but the court held that the man was 
not getting what he had ordered. Through the mails the 
advertisements are the specifications. Just as when a man 
has his architect prepare plans and specifications for a 
house. The house must meet those or he is not liable for 
the bill. The contract price of the house. The doctrine of 
caveat emptor cannot apply through the mails. The man 
cannot see what he is buying. He must rely upon the speci¬ 
fications set forth in the advertising. So I don’t feel that 
the question of value can be at all determinative of the 
issues here. I sustain Government counsel’s objection. 

By Mr. Levine. 

Q. Would you say that the diamonds in the respondent’s 
rings are diamonds in the rough? A. Again you are get¬ 
ting into an ambiguity. What do you mean by “diamond 
in the rough”? Something which can be made into a gem? 

Q. Something that can be worked upon to make it 
94 appear a little more brilliant? A. Probably not, be- 

i cause by the time one had fashioned these pieces into 
such a form that they would be brilliants the total article 
would have by that means become so small it would be very 
difficult to see that it was there at all. 

Q. But it would be possible, I take it, to so work on a dia¬ 
mond in the rough as to produce brilliants perhaps? A. 
That is what is done. 

Q. Can you describe or are you familiar with the word 
“rose diamond”? A. Yes. 

Q. Will you tell us what a “rose diamond” is? A. Well, 
a Vrose diamond” is a cutting which is very similar to the 
cutting of brilliants excepting that it does not contain the 
pavilion part of the brilliant cutting. 

Q. Is a “rose diamond” a diamond in the rough, would 
you say? A. No. A “rose diamond” is a gem. 
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(Off the record discussion) 

Q. I show you some substance and ask you if you can 
identify this substance? A. These are not the circumstances 
under which I am accustomed to examine. 

Q. Can you basically analyze them? A. I can only form 
an opinion. If I were to state as firmly as I have stated 
with respect to the others, I would want to take it to my 
own laboratory. There are a great many pieces here. One 
cannot see some of them, select them and decide what 

95 each one of them is. I suspect that they are partially 
cut pieces of diamond but I am not ready without 

further examination, such examination as I wouldn’t want 
to do here, and under these circumstances to say that all or 
even any of them necessarily are. It requires a fairly high 
quality of shaping to make a diamond a gem so that it will 
have in them characteristics so certain that one can not 
confuse it with any of several other minerals. For example, 
if these things happen to be a high dispersion glass, under 
these circumstances and be cut like this, I wouldn’t be sure. 

Q. In any event, Dr. Saylor, you did say that they 
appeared to be, upon casual observation, diamonds, is that 
correct? A. I suspect that they are. 

Q. You suspect that they are? I mark those for identi¬ 
fication, Respondent’s Exhibit No. 1. 

Mr. Rennie. I have no objection to those being marked 
for identification. 

Mr. Levine. Very well. 

Bv Mr. Levine. 

Q. You testified that you tested the diamonds by the test 
of hardness only? A. That is true. 

Q. You omitted testing for refractive index and disper¬ 
sion qualities, is that correct? A. That is true. 

Q. As well as crystallographic habits, is that 

96 correct? A. That’s right. 

Q. Are you able to state—A. (Interposing) May I 
qualify that? That last, to say that that there -were certain 
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of the inserts in these rings which have the surface char¬ 
acteristics, the stepwise echelons which occur so far as 1 
know only in diamonds, so that, in a few cases the corrob¬ 
orative evidence from the shape, but that is unnecessary. 

Q. But you can say positively based upon the examina¬ 
tion of hardness alone that an article is or is not a diamond, 
is that correct ? A. In the present state of our knowledge 
that is adequate. 

Q. Certainly the diamonds that were presented to you as 
being sold by the respondents measured up to that test of 
hat-dness? A. That they were as hard as the mineral 
diamond. 

Mr. Levine. That is all. 

Trial Examiner. Anything further, Mr. Rennie? 

Mr. Rennie. Yes, I have one or two questions on redirect. 

Trial Examiner. Proceed. 

Re-direct Examination 
Bv Mr. Rennie. 

Q. You have referred, I believe, in both your direct and 
crbss examination to a brilliant ; what do you mean by that 
term ? A. The brilliant is a form of cutting usually applied 
to diamonds. It is the cutting which is customary, shall 
we say, in engagement rings and in a very large pro- 
97 portion of other diamond settings. It involves very 
specialized shape, large number of facets. Fifty-two 
is it? Fifty-two facets in a brilliant, I don’t remember for 
sure. 

Mr. Levine. Fifty-eight, Mr. Pearl says. 

The Witness. Not that many, it is either fifty-two or 
fif tv-four. 

Bv Mr. Rennie. 

Q. With regard to Government Exhibit 2-A, I call your 
attention to the engagement ring shown in the illustration 
and ask you if that is a brilliant? A. Well, it has the bezel 
facets of a brilliant cutting, that is, all of the facets which 
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are on the upper half of the brilliant cutting are repre¬ 
sented in this illustration. Depending upon what the lower 
half is, it might or might not be a brilliant but in view of 
the American practice of using brilliants in bridal sets, 
engagement rings whereas an illustration which shows the 
only part that could be seen exactly in the form that it 
would be a brilliant. I know' no escape from saying that it 
is illustrated as being a brilliant. 

Q. To what portion of the exhibit are you referring as 
brilliants; to the ring itself or the diamond itself? A. To 
the illustration of the setting as shown in the engagement 
ring. 

Trial Examiner. May I interrupt—to say, in the engage¬ 
ment ring as it is shown in the photostatic copy of the ad¬ 
vertisement knowm as Government Exhibit 2-A? 

98 The Witness. That is correct. 

Ke-cross Examination 

By Mr. Levine. 

Q. Looking at Government Exhibit 1 w'hich is the adver¬ 
tisement as it actually appeared in the newspapers, will 
you say that the advertisement therein, not magnified, as 
in the Government’s other exhibit, does that also indicate 
brilliants? A. That also indicates not only brilliants but 
also that the gem is cut as a brilliant. 

Q. But certainly not to the extent as indicated in the 
magnified form? A. That is a question of how r good one’s 
eyes are. 

Mr. Rennie. I object to that question as being argumen¬ 
tative. 

Trial Examiner. The witness has discussed the question 
of brilliants in the enlarged photostatic copy of the ad. I 
think it is competent to ask him as it is compared to the 
advertisement itself when not enlarged. Let him answ'er 
the question. I think you have. 

Mr. Levine. I think he has answered it. I have no further 
questions if counsel has no further questions. 



64 


Trial Examiner. Anything further, Mr. Rennie? 

Mr. Rennie. I have nothing further. 

(Off the record discussion) 

Trial Examiner. Government counsel has stated otf the 
record that the Government rests and the cross ex- 

99 animation of this witness has been concluded. So the 
respondent may now proceed with the evidence. 

Mr. Levine. Is it customary before this tribunal at this 
time to make motion to dismiss? 

Trial Examiner. They are frequently made, yes. They 
are frequently made and if you wish to make it you may 
do so. I’ll tell you in advance that I am not going to rule 
on your motion particularly if it is to the effect that there 
is no evidence until the entire record has been examined 
by me. 

Mr. Levine. I’ll just make the motion and Your Honor 
has indicated what ruling he will make. Respondents move 
to dismiss the charges made against them on the grounds 
that there is no evidence that the respondents have in any 
way falsified any of the literature circulated by them nor 
is there any evidence that the respondents do not in fact 
sell a diamond as they claim in their literature. As a matter 
of fact the people’s case substantiates the circular matter 
issued by the respondents in that the people’s witness him¬ 
self stated that these diamonds are in fact diamonds. 

Trial Examiner. Action on the motion will be deferred 
for the time being until such time as I have had opportunity 
to examine the entire record. 

Mr. Levine. Very well, thank you, sir. 
***••••#*♦ 

Louis H. Bersoff, called as a witness for and in behalf of 
the respondent and having been previously duly 

100 sworn, was examined and testified as follows: 
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Direct Examination 
By Mr. Levine. 

*•***••#*• 

Q. Your age, please? A. 43. 

Q. Marital status? A. Married. 

Q. Any children? A. One child. 

Q. Citizen of the United States? A. Yes sir. 

Q. How long have you been in business? A. Since Sep¬ 
tember 3, 1943. 

Q. You refer to this particular business, The Morlou 
Business and the M & L Ring Company, etc? A. Lomo 
Novelty first. 

Q. You have been in business, I take it, for many years 
prior to that time? A. That’s right. 

Q. How many years in all have you been doing 
101 business? A. Twenty-one years. 

Q. But in the last three years you have been en¬ 
gaged in this particular occupation, is that correct? A. 
That’s right. 

Q. Have you anytime during your life been arrested or 
convicted of any crime? A. No, sir. 

Q. Have you at any time been notified by any govern¬ 
mental authority that you are operating in violation of 
law’s? A. No, sir. 

Q. Where do you bank? A. National Safety Bank. 

Q. What is your average balance in that bank? A. 
Around $1500.00. 

Q. With respect to your method of operation from whom 
do you buy? Do you buy jew’elry from ? A. Roberts Jewelry 
Company. 

Q. I show^ you at this time a folder containing substan¬ 
tially all if not all of the bills that you have received from 
the Roberts Jewelry Manufacturing Company at 11 West 
42nd Street, New’ York City, indicating in precise language 
the purchase by you of diamonds in every case; are those 
the bills that you received from the Roberts Manufactur- 
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in«r? A. Yes. These are the bills from the Roberts Jewelry 

o 

Manufacturing. 

102 Q. I call your attention to the fact that in every 
case the bill recites the purchase of diamonds ? A. 

That’s right. 

Mr. Levine. I offer this folder in evidence. 

(Off the record discussion) 

Mr. Rennie. I have no objection to the introduction of 
these invoices in evidence. 1 do want to make a statement, 
however, that they are admitted with the understanding, 
at least my understanding, that nowhere on any of the bills 
does the word diamond appear. On some of these bills the 
abbreviation Dia. appear, and on a number of them there 
is no abbreviation of any kind indicating the type of 
material sold. 

Trial Examiner. They will, of course, speak for them¬ 
selves, Mr. Rennie. 

Mr. Levine. Very well, I shall introduce them in evidence 
to speak for themselves. 

Mr. Rennie. I make that statement for the reason that 
counsel for the respondent characterized those invoices as 
containing certain information and— 

Trial Examiner. (Interposing) Well, do you concede that 
the abbreviation Dia. might refer to diamonds? 

Mr. Rennie. I concede that the word “Dia.” appears and 
it may be an abbreviation for diamond or it may not, I 
don’t know. I am not in a position to state what that 
abbreviation means. 

103 By Mr. Levine. 

Q. Mr. Bersoff, do you also deal with the Adolphe Adler? 
A. Yes sir. 

Q. Are they located at 630 Fifth Avenue, New York City? 
A. Yes sir. 

Q. I show you this folder which contains substantially all, 
if not all, of the bills which you have received from Adolphe 
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Adler, calling your attention to the fact that every bill 
there is a recitation that you are buying “carats” and ask 
you whether these bills represent the purchase by you of 
diamonds from Adolphe Adler during the period that you 
were in business! 

(Off the record) 

Trial Examiner. Proceed. 

The Witness: These are the bills but I couldn’t tell you 
that if for not they are all here. I could say that. 

By Mr. Levine. 

Q. But certainly all those present are bills actually 
received by you from that concern! A. That’s right. 
Absolutely. 

Mr. Levine. I offer those in evidence. 

Trial Examiner. As Respondent’s Exhibit No. 3! 

Mr. Levine. Respondent’s Exhibit No. 3. 

Mr. Rennie. I have no objection to the introduction of 
Respondent’s Exhibit No. 3. 

104 By Mr. Levine. 

Q. Have you during the course of your business re¬ 
ceived any testimonial letters from any of your purchasers! 
A. I have. 

Q. Approximately how many have you received ? A. Oh, 
I would sav around twelve or fourteen. 

Q. You don’t have them with you? A. No sir, I don’t. 

Q. Would you produce them if requested? A. Well, I’d 
try. I just don’t know what initial they may be in. I have 
some mail that’s three or four years old that would be 
pretty difficult to get to. But I do have them. 

Mr. Rennie. Just a minute, I object to this witness de¬ 
scribing the contents of letters that are not in evidence. 

Trial Examiner. Well then too, Mr. Levine, if you will 
notice in the rules of practice that we don’t permit testi¬ 
monials in evidence here. Either in medical cases or cases 
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of this kind. That is set forth in the rules of practice. Even 
if they were here I would not admit them. 

By Mr. Levine. 

Q. With respect to the advertising circulated by you and 
marked in evidence as Government Exhibit No. 1,1 believe, 
do all of those advertising matters state that there is a 
money back guarantee? A. All our ads carry money back 
guarantee. 

Q. Can you tell us offhand what your gross business for 
1946 was? Gross sales for 1946 was $62,158.07. 

105 Q. What amount of that $62,000.00 represented 
articles which were not picked up and therefore re¬ 
turned? A. $18,049.61. 

Q. Therefore you had a net cash sales of $41,916.75? A. 
That’s right. 

Q. Can you tell us how much money you refunded out of 
yohr net sales of $41,916.75? A. I could. $2,191.71. 

Q. Approximately, if you know, how many returns was 
that? A. Well, w’e will go on the basis of dividing that by 
15,1 think it was about 144 or something like that. 

Q. Therefore, out of some 3,000 sales you had 146 custo¬ 
mers ask for their money back? A. That’s correct. 

Q. In each of those 146 cases did you return the money? 
A. Absolutely. 

Q. Within the time specified in your advertisement? A. 
Absolutely. 

Q. Has any one ever made claim against you for failure 
to return money for rings purchased? A. No sir. 

Q. Are there any other employees in your business? A. 
My wife. 

106 Q. What is her name ? A. Ann. 

Q. How long has she -worked for you? A. Two 

years. 

Q. When did you marry her? A. September, 1929. 

Q. Is she a citizen of the United States? A. Yes sir. 
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Q. As far as you know has she ever been arrested or con¬ 
victed of any crime? A. No sir. 

Mr. Levine. No further questions of this witness. 

Cross Examination 
By Mr. Rennie. 

Q. Are you a jeweler; do you have any formal training 
in the art of appraising diamonds? A. No sir. 

Q. I believe that you have stated that you had been con¬ 
ducting or engaged in the conduct of the business of selling 
jewelry for approximately three years, is that right? A. 
That’s right. 

Q. Will you tell us who operates the Morlou Company 
and who owns the Morlou Company? A. Louis Bersoff and 
Morris Pearl. 

Q. You are partners, are you? A. Yes sir. 

107 Q. That is a trade name, is it not? A. That’s right. 

Q. How about the M & L Ring Company? A. 
Likewise, sir. 

Q. What’s that? A. Likewise, Morris Pearl and Louis 
Bersoff. 

Q. The Lomo Novelty Company? A. Likewise. 

Q. You’re partners, operate and own all three of those 
concerns? A. That’s right. 

Q. Are those names used more or less interchangeably, 
Mr. Bersoff? A. No, sir. The original firm w^as Lomo 
Novelty. That is our original name. 

Q. Yes? A. We started M & L Ring for this set of rings 
that you see in this exhibit. That is why we have M & L, it 
is a different type. That’s all. 

Q. You gave us some figures as to your gross sales, net 
sales, and returns; to which concern did those figures apply? 
A. Just on general principles. I just wanted to see how 
much refunds, how many dissatisfied customers I had. 

Q. What I’m asking is, do those figures apply to the Mor¬ 
lou Company alone or do those figures represent the sales 
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iroin all three of the concerns? A. Those represent all 
three. 

Q. Is there any separation of the finances, Mr. 

108 Bersoff? A. No. Lomo pays the bills for all three 
firms. 

Q. All three firms occupy the same premises? A. The 
same space. 

Q. If an order for a ring such as we have in Exhibit No. 
5, that is, Exhibit 5-E, and is a wedding band which I show 
you? A. Do you have the invoice which was in that pack¬ 
age, please? 

Q. Were sent to the Morlou Company, what disposition 
would be made of the order? A. Did you say Morlou? 

Q. Yes? A. This wasn’t sent to Morlou? 

Q. No, assuming that it was? A. We would charge it, if 
it came through Morlou Company we would charge it out 
under Morlou Company. 

Q. Would the order be filled by the Morlou Company or 
the M & L Ring Company ? A. Morlou Company. 

Q- That type of ring would be handled by the Morlou 
Company as well as the M & L Ring Company, is that right? 
A. That’s right. 

Q. Is that ring typical of the rings that you sell both 
from the Morlou Company and the M & L Ring Company 
under that price referring to the— A. (Interposing) No 
sir. This ring is sold under the M & L Company. The Mor¬ 
lou Company is a different ring. 

109 Q. I see. A. Now, I want to specify something. 
We only ran two ads on Morlou Company. We tried 

something out, it didn’t work out so we just reverted back 
to our old ways of doing business, under Lomo and M & L. 
Is that clear? 

Q. Yes, I understand. Now referring to that ring again, 
would you say that that ring is typical of the rings of that 
type that are sold by the M & L Ring Company? A. That’s 
right. 
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Q. I hand you Government Exhibit 4-E and 4-F, 4-E 
being a ring having a single setting and 4-F is an invoice, I 
would like for you to examine that ring, Mr. Bersoff, and 
state whether or not that ring is typical of the rings of that 
type that are sold by the M & L Ring Company? A. Here’s 
a ring that is typical of the M & L but for difference of size 
we took a ring from Lomo Novelty Company and shipped it 
by M & L. 

110 Morris Pearl, called as a witness for and in behalf 
of the respondent and having been previously duly 

sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Levine. 

Q. Are you married? A. Married. 

Q. How old are you? A. Thirty-nine. 

Q. Do you have any children? A. Yes, one. 

111 Q. Are you a citizen of the United States? A. Yes. 
Q. How many years have you been in the jewelry 

business? A. Twenty years. 

Q. How many years are you engaged with Mr. Bersoff in 
the business of the Morlou Company? A. Three years. 
Trial Examiner. What was that answer, I didn’t hear it? 
The Witness. Three years. 

By Mr. Levine. 

Q. Have you at any time in your life ever been arrested 
or convicted of any crime? A. No. 

Q. Have you at any time in your life ever been apprised 
by any governmental authority that you were charged with 
violating any law? A. No. 

Q. For that matter have you been charged with any mu¬ 
nicipal or state fine? A. No. 

Q. I show you these diamonds and ask you if they are the 
same diamonds as depicted by Government’s Exhibit A in 
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evidence by which I refer to the prospectus or the circulars 
issued or caused to be issued by you ? 

Trial Examiner. Are those diamonds going to be intro¬ 
duced in evidence, Mr. Levine! 

112 Mr. Levine. They need not be, if I can have those 
other diamonds I need not show these because they 

are precisely the same. 

By Mr. Levine. 

Q. Mr. Pearl, have you seen the diamonds in the vial 
which was shown and made a part of the Government’s case 
upon direct examination of the Government’s witness! A. 
Yes. 

'Q. And you have examined them! A. Yes. 

Q. I show you Government’s Exhibit 4-E and ask you 
whether that is the ring sold by your company! A. It is. 

Q. I show you Government Exhibit 5-E and ask you if 
that is the ring sold by your company! A. It is. 

Q. Based upon your twenty years of experience in the 
diamond trade can you with reasonable certainty state what 
these articles are and what the mineral is in these articles! 
A. Well, the first exhibit is a three facet rose diamond. The 
second exhibit is a rough diamond. 

Trial Examiner. I wish you would tell which is a rose 
diamond and which is the rough diamond. By Government 
Exhibit Numbers! 

Mr. Levine. Referring to Government Exhibit 4-E, will 
you tell us what type of diamond is in that ring? 

113 A. Three facet rose diamond. 

Q. Referring to Government Exhibit 5-E, will you 
tell us what type of diamond is contained therein! A. 
Rough diamond. 

Q. Referring to Government Exhibit of the article con¬ 
tained in the vial? 

Trial Examiner. That is 3-1. 
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By Mr. Levine. 

Q. 3-1 ? Having in mind the article contained in the vial, 
will you tell us what that is? A. Three facet rose diamond. 

(Off the record) 

Q. Basically speaking, Mr. Pearl, can you tell us what a 
diamond is ? A. A diamond in my estimation is a crystal¬ 
lized carbon. Carbon from the ground. 

Mr. Levine. I see. And all of— 

Mr. Bennie (Interposing) Just a minute. I don’t know 
if this witness is qualified yet to testify as to what a dia¬ 
mond is from its chemical constituency. He has testified that 
he has been in the jew r elry business, I believe, for twenty 
years but he is not qualified as a chemist. He can recognize 
a diamond possibly but stating what a diamond is some¬ 
thing else again. For that reason I object to the question 
and the answer. 

Mr. Levine. I believe that a gentlemen who has 
114 been in the diamond business for twenty years. 

Trial Examiner. He didn’t testify diamond busi¬ 
ness, though, a man I think might be in the jewelry busi¬ 
ness. You might ask him w T hat experience he has had with 
diamonds. 

Mr. Levine. I’m sorry. 

By Mr. Levine. 

Q. What experience, if any, have you had with diamonds 
in the last twenty years? A. For the last seventeen years I 
have been dealing only with diamonds, dull diamonds, as¬ 
sorted diamonds, in the ■ rough, rose diamonds, big facet 
diamonds, eight facets, full cut, regular cut diamonds. Sort¬ 
ing into grades, quality and price. 

Q. You are able to recognize a diamond at any time? A. 
At any time. 

Q. You say definitely without reservation that all the ex¬ 
hibits heretofore presented to you represent diamonds? A. 
That’s a fact. 
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Cross Examination 
By Mr. Rennie. 

Q. I believe you stated that your definition of a 

115 diamond was a piece of crystallized carbon? A. 
Crystallite carbon. 

, Q. That is what you mean then when you said that these 
pieces of material which have been offered to you are, in 
your opinion, pieces of crystallized carbon, is that right? 
A. They are diamonds. The diamond comes from the 
ground in an ordinarily rough, it’s polished, it’s cleaved. 
The cleaving from the diamond is made a rose diamond. 
That’s my definition. 

Q. You stated that two of these diamonds or pieces of ma¬ 
terial in evidence were rose diamonds, is that right? A. 
That’s right. 

Q. You say a rose diamond is a diamond that has faces or 
facets, is that correct? A. Yes. 

i Q. The pieces of material in Exhibit 5-E, I believe you 
said were rough diamonds, is that correct ? A. That’s right. 

Q. You agree with Mr. Bersoff do you not that the rings 
having been put in evidence are typical of the rings sold by 
the various respondents, is that right? 

Trial Examiner. It doesn’t record your shaking of the 
head. Sav ves or no. 

y * 

The Witness. Yes. 

By Mr. Rennie. 

Q. You have referred to the stone in Government 

116 Exhibit 4-E as having three facets? A. Three facets. 

Q. What do you mean by a facet, Mr. Pearl? A. 
A facet is a prism cut by a polisher, a diamond polisher. 

Q. You state then Exhibit 4-E has three facets that have 
been cut out by a polisher? A. That’s right. Three facet 
polisher. 

Q. You state that Exhibit 3-1 had three facets also cut by 
a polisher? A. That’s right. 
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Q. I assume then that the rough diamond, Exhibit 5-E, 
has not been cut or polished, is that correct? A. No. It 
has no facets whatsoever. 

Trial Examiner. Was there not some testimony as to the 
number of facets on a diamond? 

Mr. Rennie. That was on a brilliant. 

Trial Examiner. On a brilliant? Didn’t you make some 
statement, Mr. Pearl, while Government Witness, Dr. Say¬ 
lor, was on the stand that the number of facets that would 
be on brilliant diamond, or am I mistaken? 

The Witness. Well, we don’t say brilliant diamond. 

Trial Examiner. I understand that. I am not saying 
that you do but how many facets are there on a gem, a bril¬ 
liant. 

The Witness. Well, I would say in a regular gem dia¬ 
mond fifty-eight facets. 

117 Trial Examiner. Fifty-eight facets? 

The Witness. I am quoting the table and the culet. 

Trial Examiner. I thought that was my recollection.. 

By Mr. Rennie. 

Q. How many facets on a rose diamond, Mr. Pearl? A. 
There are several. There’s three facets, six facets and 
twelve facets. 

Q. Apparently you examined these pieces of material 
here in the hearing room by means of a magnifying glass, 
did you not? A. I didn’t hear that. 

Q. You used a magnifying glass to examine these dia¬ 
monds? A. That’s right. 

Q. What power of magnification does that glass have, 
Mr. Pearl ? A. Ten power. 

Q. Ten power? That’s a ten power glass? A. Yes. 

Q. How are those stones set, Mr. Pearl, are those stones 
purchased in bulk and set by you or someone under your 
direction there at your place of business? A. I purchase 
those diamonds. • 

Q. You purchase the diamonds? And do you personally 
install them in the rings? A. In the rings also. 
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Q. You do that? A. Yes sir. 

118 Q. What kind of arrangement do you have for 
setting the stones, Mr. Pearl, do you have a magnify¬ 
ing glass that you use to work by? A. That’s right. 

Q. What power does that glass have? A. Ten power. 

Q. These stones are quite small aren’t they; the stones 
that you examined are quite small aren’t they? A. That’s 
right. 

Q. The tablets, the faces or facets as you call them are 
quite small also aren’t they? A. That’s right. 

Q. If a person examined those stones, Mr. Pearl, under 
a thirty power microscope wouldn’t you say that that’s a 
more accurate test or method of examination than under a 
ten power glass, magnifying glass? A. Well, — 

Q. (Interposing) You could see them better under a 
microscope couldn’t you? A thirty power microscope? A. 
Generally in the jewelry business they don’t test anything 
larger than the ten power glass. 

Q. But you will concede won’t you that you could see the 
stones more clearly under thirty power microscope than 
under a ten power glass? A. But they don’t use a micro¬ 
scope in the jewelry store. 

119 Q. I know. Just answer the question either yes 
or no. A. (Answer, if any, not recorded). 

Q. Your answer is yes, is that right? 

Trial Examiner. Well now your question was with re¬ 
gard to a microscope, you have been talking about a ten 
power magnifying glass and a thirty power magnifying 
glass. Neither of those, I assume, are in the class with the 
microscope is it? 

Mr. Rennie. I intend to show, Mr. Solicitor, that at the 
time of the examination by Dr. Saylor he used a thirty 
power microscope. 

Trial Examiner. Microscope? 

Mr. Rennie. Yes sir. 

Trial Examiner. I sefe. 

Mr. Levine. We of the respondents are satisfied with 
Dr. Saylor’s testimony. 
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Mr. Rennie. Yes. 

Mr. Levine. In his determination as to what the sub¬ 
stance is. 

Mr. Rennie. That’s right, sir, I intended to put him on 
for just a short rebuttal. 

Trial Examiner. All right, proceed, I just misunder¬ 
stood. 

Mr. Rennie. Yes sir. In referring to a thirty power 
glass, Mr. Solicitor, I was alluding to a microscope. That 
concludes my examination of Mr. Pearl. 

120 Mr. Levine. Just one further question and I will 
let you go. 

Redirect Examination 
By Mr. Levine. 

Q. 1 omitted to enquiry you with respect to Respondent's 
Exhibit No. 1 for identification. I show you the said exhibit 
and ask you what the material is that is contained therein? 
A. This paper contains three and six facet rose diamonds. 

Q. Are those rose diamonds used in your rings? A. 
That’s right. 

Q. That’s exactly what is used in your rings? A. That 
is the merchandise that I use. 

Q. It is your contention that those are diamonds? A. 
That’s right. 

Q. In that you join with Dr. Saylor who said that he sup¬ 
poses that those are diamonds? A. They are diamonds. 
Mr. Levine. Very well, that is all. 

Trial Examiner. May I ask the witness one question. 

Examination 

By Trial Examiner. 

Q. You have spoken of Government Exhibit 3-1 and Gov¬ 
ernment Exhibit 4-E was it Mr. Rennie that this witness 
said was rose diamonds? 

121 Mr. Rennie. 3-1 and 4-E. 

Trial Examiner. That’s rose diamonds? 





78 


Mr. Rennie. Yes sir. 

Trial Examiner. 5-E as being a rough diamond? 

Mr. Rennie. That’s right, sir. 

By Trial Examiner. 

Q. Is that correct? A. That’s right. 

Q. You spoke of 3-1 and 4-E and also the stones that are 
in your hand as Respondent’s Exhibit 1 as having facets, in 
the case of the Government’s Exhibits three facets each 
and called them rose diamonds, then you say in Respon¬ 
dent’s Exhibit 1 they have three and six facets; how do 
those facets get on the diamond, through process? A. 
Facets are cut by a cutter, a diamond cutter. Many were 
cut in Europe. 

Q. Are they cut in the process? A. They are cut by 
hand. 

Q. They are taken off, do the facets that come on those 
result from taking them off larger stones? A. No, not ex¬ 
actly. Take them off from the ends of the diamond, see. A 
diamond is cleaved. The cleaving from the diamond is 
made these stones. 

122 Q. And has made the facets on them? A. Then 
they make the facets from that. 

Q. Well is the facet made at the time that they cleave the 
diamond, I believe you use it; the large stone, they were 
once a part of a larger stone is that the idea? A. They 
were a part of a rough diamond. 

Q. When they were taken off of the larger rough diamond 
did the facets result from the taking off or are they pro¬ 
cessed and made three facet diamonds or six facet dia¬ 
monds? A. When the diamond is cleaved the ends are 
rough, see, then it’s manufactured by a cutter. A cutter 
polishes these diamonds. 

Q. That is the bigger stone, though that he polishes? A. 
That’s right. 

Q. Now, does he polish these? A. He polishes these too 
with a very small instrument and polishes them by the 
wheel. That is how they get these facets. 
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Trial Examiner. That is all I care to ask. 

Redirect Examination 
By Mr. Levine. 

Q. Do these have momentary brilliant flashes? 

Mr. Rennie. What was that question, please? 

Mr. Levine. Do these diamonds, these rose diamonds 
have momentary brilliant flashes? 

The Witness. They have a lustre but they have some 
facets on them. Diamonds have the lustre. 

Mr. Levine. That’s all. 

123 Trial Examiner. Anything further, Mr. Rennie. 

Mr. Rennie. Yes, Mr. Solicitor. I move that all 
the testimony of this witness relative to the diamonds that 
he alludes, refers to as six facet rose diamonds be stricken. 
In view of his statement that the diamonds are the stones, 
rather, in evidence in the Government’s Exhibits 3-1 and 
4-E are three facet rose diamonds and are typical of the 
diamonds sold by him and his partner, Mr. Bersoff, under 
the various trade names. Therefore, his testimony as to 
what the six facet rose diamonds will or will not do is cer¬ 
tainly clearly incompetent. 

Trial Examiner. What is your answer Mr. Levine? 

Mr. Levine. Well, my answer is frankly I don’t get the 
objection of Government counsel. 

Trial Examiner. Well, his objection is based, as I under¬ 
stand it, on the statement by the witness that Government 
Exhibit 3-1 and 4-E are three face rose diamonds and that 
they are typical of the stones used in filling the orders and 
therefore they are not to be compared with a six facet dia¬ 
mond. 

Mr. Levine. Well, the witness has called the diamonds 
as he sees them. He makes no representation that diamond 
4-E is other that what he stated. No question of compari¬ 
son involved here. He stated that every item is a diamond 
and he specified the differences of each item. 




80 


124 Trial Examiner. I think your objection Mr. 
Rennie goes more to the weight of the testimony 

than to the admissibility of it. I don’t feel inclined to 
strike the testimony. Anything further. 

Mr. Rennie. Yes I have. 

Trial Examiner. Proceed. 

Re-cross Examination 
By Mr. Rennie. 

Q. Mr. Pearl, in the course of your business you sell 
some diamond rings that are not the same as those in evi¬ 
dence, do you not; you sell other diamond rings? A. That’s 
right. 

Q. Other than those that we have here before us? A. 
(Answer not loud enough to record) 

* I * • • • • • # # • 

Q. Mr. Pearl, calling your attention to Government Ex¬ 
hibit 3-E, I see that you advertise a ladies diamond cocktail 
ring? A. That’s right. 

Q. You still sell that do you? A. We do. 

Q. Also a man’s diamond ring which you say contains 
a diamond of approximately 1/8 carat? A. That’s 

125 right. 

Q. The diamonds that you referred to as being 
purchased from Adolphe Adler and from the Roberts Jew¬ 
elry Company were not all used were they in the types of 
rings that we have before us in evidence; weren’t some of 
those diamonds used in your other items, that is, the ladies 
solitaire dinner ring and the man’s diamond? A. Well, I 
didn’t explain that very definitely. The merchandise from 
the circular is special order work and the diamonds used 
in that are regular cut diamonds. We buv them from 
Adolphe Adler only, just the diamonds. 

Q. And the diamonds that you buy from Adolphe Adler 
are cut diamonds used in your more expensive items, is 
that right? A. That’s right. 
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Q. Referring again to yonr testimony about the diamonds 
we have before us here in evidence, just what observation 
did you make that established the presence of three facets 
on the Exhibit 4-E? A. This diamond is a three facet dia¬ 
mond. If you can look it under the glass you could see the 
facets. 

Q. Can you distinguish, Mr. Pearl, between facets and 
poor crystal faces? A. Pardon. 

Q. Poor or irregular crystal faces? A. I don’t know. 

Q. You don’t know? A. I don’t know that. 

126 Q. Your testimony is that you cannot, in this case, 
distinguish then between a poor crystal face and a 

facet in that diamond, is that your testimony? A. That’s 
right. 

*•#•«####• 

Re-direct Examination 
By Mr. Levine. 

Q. But you can tell a diamond when you see one, is that 
correct? A. Pardon me. 

Q. But you can tell a diamond when you see one ? A. Oh, 
yes, I can. 

Mr. Levine. That is all. No more questions. 

Dr. Charles Proffer Saylor, was recalled to give rebuttal 
testimony as follows: 

Direct Examination 

127 By Mr. Rennie. 

Q. Dr. Saylor, I believe that you testified on the 
record that you had examined under a microscope Govern¬ 
ment Exhibit 3-1, Government Exhibit 4-E and Government 
Exhibit 5-E, that being the loose stone and the two rings 
which have been placed in evidence? A. That’s right. 

Q. Will you state to the Solicitor the magnification power 
of the microscope used by you? A. At various stages in 
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the thing my magnification run to rather wide ranges. I 
don’t know. There was one of the rings, I suppose it is 
the one that Mr. Pearl has testified, where there were three 
reflecting surfaces inclined approximately 5 degrees with 
respect to each other, where I was uncertain as to whether 
they were possibly very 1ow t grade cut facets or whether 
they might perhaps have been irregular naturally occur¬ 
ring crystal surfaces. For that purpose I carefully meas¬ 
ured the angles between them in order to determine 
whether they were such as would be produced by handcraft 
or whether they were such as would occur naturally. 
128 In that I probably used magnification as high as 200 
diameters. It is not particular, it is not material so 
far as 1 know. 

Q. Will you say, Doctor, that you could get a more accu¬ 
rate examination of the diamonds under a microscope or 
with a ten power magnifying glass? A. I believe that Mr. 
Pearl’s decision that these are ground facets, polished 
facets, on this case is in error. I believe that it is honestly 
made but I believe he is in error. 

Q. Do you think that the error might be caused, Doctor, 
by reason of the relatively low power of the magnifying 
glass used by Mr. Pearl? A. I certainly couldn’t do it with 
a hand magnifier. 

Q. Then your answer is that the hand magnifier is less 
accurate as an instrument for measuring or examining the 
jewelry? A. That it is inadequate for that task. 

Mr. Rennie. That concludes my examination of Dr. 
Saylor. 

Trial Examiner. Anything further? 

Mr. Levine. I just want to ask a question. 

Cross Examination 
By Mr. Levine. 

Q. But what you have just testified to doesn’t alter your 
determination heretobefore made that the materials offered 
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for sale are in fact diamonds? A. That they are of the 
mineral diamond. 

Mr. Levine. That’s all. 

129 Mr. Rennie. Just one further question. 

Redirect Examination 

By Mr. Rennie. 

Q. You, I believe, stated on your direct and I suppose you 
will reaffirm that the diamonds that you examined none of 
them had any ground facets? A. That’s right. 

Mr. Rennie. That’s all. 

Mr. Levine. No questions. 

(Off the record). 

Mr. Levine. At this time, Your Honor, I should like to 
renew my motions heretofore made at the end of the 
people’s case. To dismiss the charges set forth as being 
wholly unwarranted and without basis, in fact, in that the 
respondents make absolutely no representations or refer¬ 
ence that they will “furnish to any remitter a ring contain¬ 
ing a gem diamond or diamonds similiar in size, shape and 
setting to those depicted in the advertising literature of the 
said concerns. As a matter of fact counsel for the Govern¬ 
ment has conceded that the word “G-E-M” does not appear 
anywhere in the prospectus. The charges are further un¬ 
warranted in that no statement is made that the respon¬ 
dents will furnish to any remitter a ring containing a gen¬ 
uine diamond or diamonds cut or polished in such manner 
as to produce sparkle or fire. It is significant to note 

130 that nowhere in the prospectus or in the circular 
caused to be issued by the respondents is there the 

word produce, sparkle or fire. Respondents state that they 
have meticulously complied in every respect with the pros¬ 
pectus issued by them in that they have offered for sale a 
genuine diamond. The testimony of both sides, both by the 
Government’s witness and by the respondents themselves, 
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are to the same effect that the material contained in the 
rings are in fact diamonds. With respect to any question of 
fraud on the part of the respondents, respondents have 
proven through documentary evidence conceded to and 
brought into evidence and with the permission of Govern¬ 
ment’s counsel that the merchandise or the rings or dia¬ 
monds purchased by the respondents have been purchased 
from firms who in their bills and invoices to the respondents 
state the article sold as being diamonds. It is further re¬ 
spectfully submitted that in cases wherein a fraud is claimed 
to have been committed on the part of respondent that it 
is necessary to show the elements that are required to be 
shown in any civil case involved in the claim of fraud. It 
must be shown that the respondents have made a false and 
untrue statement; that they had scienter and that they 
knew that the statement made by them was false; that the 
other party was deceived thereby to his damage. I think 
the testimony conclusively establishes that absolutely no 
proof of scienter in this case but on the contrary it 
131 appears that the statements made by the respondents 
with respect to whether the articles sold contains a 
diamond or not is true. Based upon the foregoing state¬ 
ments respondents respectfully move that the charges made 
against them be dismissed as unfounded and as unproved by 
the evidence. 

Trial Examiner. I’ll take the same action on it as re¬ 
newed that I took upon it at the conclusion of the govern¬ 
ment’s case, government’s testimony. Action thereon will 
be deferred and if the motion should be sustained it will be 
sustained after careful examination of the entire record. 
Now in discussion off the record prior to your motion you 
agreed that you would waive oral argument. 

Mr. Levine. That is correct. 

Trial Examiner. A copy of the transcript will be loaned 
to you at a later date after it is completed the exact time of 
which I cannot now predict; from the time the transcript 
is received by you you will be allowed ten days within which 
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to file a brief and as I stated to you, if some emergency 
arises in your practice and you need additional time make 
written application for it giving the cause therefor. Let 
the record show that at approximately 12:55 o’clock p. m., 
this hearing adjourned. 

(Whereupon the hearing adjourned at 12:55 o’clock p. m., 
on Monday, January 6, 1947. ) 
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' LOUIS H. BERSOFF and MORRIS PEARL, Doing Busi¬ 
ness UNDER THE FlRM NaME AND STYLE OF MORLOU COM¬ 
PANY and M. & L. Ring Company and Lomo Novelty Com¬ 
pany, Appellants, 

vs. 

JESSE M. DONALDSON, Postmaster General of the 

United States, Appellee 


Appeal from a Judgment of the District Court of the United 
States for the District of Columbia 


COUNTER STATEMENT OF THE CASE 

This is an appeal from a judgment denying a motion for 
a preliminary injunction to enjoin the enforcement of a 
fraud order issued by the Postmaster General. 

The Action of the Post Office Department 

The fraud order was issued after a finding by the Post¬ 
master General that appellants were engaged in conducting 
a scheme for obtaining money through the mails by means 
of false and fraudulent pretenses, representations, and 
promises in violation of the postal fraud statutes (Jt. App. 
22). The Postmaster General charged that appellants were 
obtaining and attempting to obtain various remittances of 



9 


money through the mails from divers persons in payment 
for so-called diamond rings upon false pretenses, represen¬ 
tations, and promises contained in written and printed mat¬ 
ter sent through the mails. These pretenses were that 
appellants would furnish to any remitter a ring containing 
a gem diamond or diamonds similar in size, shape and set¬ 
ting to those depicted in advertising literature of appel¬ 
lants, and that appellants would furnish to any remitter 
a ring containing a genuine diamond or diamonds cut or 
polished in such a manner as to produce “sparkle” or 
“fire.” 

The Postmaster General found that, although appellants 
did not represent by words in their advertising that they 
would furnish “gem” diamonds, or that they would furnish 
diamonds cut or polished in such a manner as to produce 
“sparkle” or “fire”, their product was so illustrated in 
their advertising as to induce persons to believe that the 
article which they received would approximate this descrip¬ 
tion. The stones in the rings sold by appellants were found 
not to be gems, nor were they cut so as to produce “sparkle” 
or “fire”. The Postmaster General found as a matter of 
fact that the stones were “rough or industrial diamonds 
not commonly used in jewelry, and that they (vrere) not as 
pictured or illustrated in respondents’ advertisements” 
(Jt. App. 30). Accordingly, the Postmaster General con¬ 
cluded that appellants’ pretenses, representations, and 
promises were false and fraudulent and ordered that a 
fraud order be issued against appellants (Jt. App. 22). 

Basis for the Action Taken by the Post Office Department 

The findings of the Postmaster General were based upon 
evidence adduced at a hearing before the Chief Trial Ex¬ 
aminer of the Post Office Department on January 6, 1947. 

During the hearing it was revealed that action against 
appellants was commenced by an investigation conducted 
by Karl M. Foust, an employee of the Post Office Depart¬ 
ment (Jt. App. 32). It was found that appellants adver¬ 
tised in various magazines and newspapers the sale of dia¬ 
mond engagement rings and wedding bands (Jt. App. 32- 
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33). Appellants represented therein that they would sell a 
“genuine diamond bridal set” for $14.95, or the individual 
rings for $7.95 (Jt. App. 27, 28). The advertisement in¬ 
cluded an illustration of appellants’ products. This illus¬ 
tration showed what appeared to be an engagement ring 
containing a large gem diamond, and a wedding band with 
three small gem diamonds. 

Test correspondence was conducted by Mr. Foust during 
the investigation. As a result of a letter directed to ap¬ 
pellants, enclosing $14.95, Mr. Foust received the engage¬ 
ment ring and an all-metal wedding band (Jt. App. 33). 
These were delivered to Charles P. Saylor, a chemist em¬ 
ployed by the National Bureau of Standards, who made an 
assay of the rings (Jt. App. 33). As a result of a second 
letter, enclosing $7.95, Mr. Foust received a diamond en¬ 
gagement ring from appellants (Jt. App. 36). This ring 
was also delivered to Mr. Saylor for examination (Jt. App. 
37). Asa result of a third letter, enclosing $7.95, Mr. Foust 
received one of the diamond wedding bands advertised by 
appellants (Jt. App. 39). This ring was also turned over 
to Mr. Saylor (Jt. App. 57). 

Mr. Saylor, to whom the rings were given for examina¬ 
tion and analysis, was a chemist employed by the National 
Bureau of Standards. His degrees included a Bachelor of 
Chemistry and Doctor of Philosophy from Cornell Uni¬ 
versity (Jt. App. 42). There is no question but that he was 
fully qualified to testify as an expert on diamonds (Jt. App. 
41-43). 

With respect to diamonds in general, Mr. Saylor had this 
to say: 

“The characteristics of diamond [sic] which have 
made it valuable in jewelry have been its very high 
refractive index, its moderately high optical dispersion 
and association with its hardness. Their characteris¬ 
tics, however, are by themselves valueless insofar as 
the creation of an ornament is concerned unless one 
has the shaping, the creation of correctly oriented and 
smooth surfaces which by their relation with each other 
permit the refraction and reflection of light passing 
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through the mineral to reach the eye in the pattern that 
we call sparkle, flash, fire, or what have you. So that a 
piece of the mineral diamond can be recognized as being 
of that mineral substance by tests before the act of cut¬ 
ting but it will not have any of the characteristics for 
which the diamond is prized. It will not have the 
sparkle, the fire, it will not be a gem until after the fash¬ 
ing is completed” (Jt. App. 43). 

He stated further: 

“The cost of diamond [sic] as used for industrial 
purposes is lower than the cost of diamonds as used in 
jewelry. On that basis the mineral as it occurs nat¬ 
urally is segregated. The valuable, the pieces which 
are free from flaws, moderately large size, which are 
clear and free from twining find their way naturally 
into jewelry where the higher prices are paid. Dia¬ 
monds because of their very valuable physical proper¬ 
ties which do not fit to the requirements of the jewelry 
trade are used in industry” (Jt. App. 54). 

Mr. Saylor examined the engagement ring and wedding 
band (Gov. Ex. 3-1) received as a result of the first test 
correspondence. The stones were removed from the rings 
and an assay was made of the rings themselves at the 
Bureau of Standards to determine the gold content thereof 
(Jt. App. 34). Upon examination of the stone of the en¬ 
gagement ring, it was found that it consisted of the “min¬ 
eral diamond.” According to Mr. Saylor this material had 
no “cut or polished facets,” and was “badly flawed with 
serious twining [sic]” (Jt. App. 45). 

Whereas a gem diamond the size of the one contained in 
the illustration of appellants’ engagement ring would weigh 
approximately 4/10ths of a carat (Jt. App. 52), the stone 
of the engagement ring actually delivered weighed approxi¬ 
mately l/60th of a carat (Jt. App. 49). The largest gem 
diamond which could be fashioned from this stone would 
weigh approximately l/250th of a carat (Jt. App. 53). 
Such a stone would be approximately one-fourth the size 
of the uncut stone actually provided by appellants (Jt. 
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App. 53), and l/100th the size of the gem diamond illus¬ 
trated in appellants’ advertisements. 

Mr. Saylor testified that before the war he purchased ma¬ 
terial similar to that contained in the ring for $6.00 a 
carat (Jt. App. 52). On this basis the stone of the engage¬ 
ment ring delivered by appellants would cost ten cents. 

Mr. Saylor also examined the engagement ring received 
as a result of the second test correspondence (Gov. Ex. 
4-E). Although the illustration of this stone clearly showed 
the “table, the star facets, the main facets, the corner 
facets, and all of the bezel facets of the brilliant cutting” 
(Jt. App. 52), the stone actually furnished had no “ground 
or polished facets, (had) no crystal surfaces which are 
clear and smooth,” and did not produce the “sparkle” or 
“fire” produced by a gem diamond (Jt. App. 56). Although 
the advertisements illustrated a gem diamond (which has 
from 52 to 58 facets) the engagement ring furnished vras at 
best a “three facet rose diamond” (Jt. App. 72, 74). Ac¬ 
cording to Mr. Saylor the stone contained no facets what¬ 
ever, but what appeared to be facets were actually irregu¬ 
larities which occurred naturally wdien the small stone was 
cut from a larger stone (Jt. App. 82). 

With respect to the stones contained in the wedding band, 
received as a result of the third test correspondence, Mr. 
Saylor stated that they were “similar in their general 
characteristics and also in size” to the stones in the en¬ 
gagement rings (Jt. App. 57). He testified further that 
these stones had no facets, and that they were not “capable 
of producing sparkle or fire” (Jt. App. 57). Mr. Pearl, 
one of the appellants, stated that the stones in the wedding 
band had “no facets whatsoever” (Jt. App. 75). 

The trial examiner, who examined all of the stones in¬ 
troduced in evidence, made the following observations: 

“From a physical comparison by me of the rings in 
evidence with the illustrations in the advertisements, 
I find that the settings are misrepresented by the illus¬ 
trations. A white metal surrounds the actual settings 
and at first glance tends to indicate a setting several 
times the size of the actual setting. In>the illustra- 
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tions embodied in the advertisements, this white metal 
is shown as a part of the gem. The ‘sparkle,’ ‘fire’ 
or ‘glitter’ clearly and unmistakably depicted in the 
advertisements is non-existent in the rings in evidence.” 
(Jt. App. 29). 

Both Mr. Bersoff and Mr. Pearl, appellants, testified that 
the rings introduced in evidence were typical of the rings 
sold by appellants to persons responding to their advertise¬ 
ments (Jt. App. 71, 74). 

The trial examiner’s recommendation that a fraud or¬ 
der be issued against appellants was adopted by the Post¬ 
master General. Appellants were not afforded an oppor¬ 
tunity to file exceptions, and supporting reasons therefor, 
to the findings of the trial examiner. 

Statutes 

Act of September 19, 1890, c. 908, §2 (26 Stat. 466), 
U. S. C., Title 39, § 259, provides: 

1 “The Postmaster General may, upon evidence satis¬ 
factory to hhn that any person or company is engaged 
i in conducting any lottery, gift enterprise, or scheme for 
the distribution of money, or of any real or personal 
property by lot, chance, or drawing of any kind, or that 
any person or company is conducting any other scheme 
or device for obtaining money or property of any kind 
through the mails by means of false or fraudulent pre¬ 
tenses, representations, or promises, instruct postmas- 
i ters at any post office at ivhich registered letters or any 
other letters or mail matter arrive directed to any such 
person or company, or to the agent or representative of 
any such person or company, whether such agent or rep¬ 
resentative is acting as an individual or as a firm, bank, 
corporation, or association of any kind, to return all 
such mail matter to the postmaster at the office at which 
it was originally mailed with the word fraudulent’ 
plainly written or stamped upon the outside thereof; 
and all such mail matter so returned to such postmasters 
I shall be by them returned to the writers thereof, under 
such regulations as the Postmaster General may pre- 
I scribe. Nothing contained in this section shall be so con¬ 
strued as to authorize any postmaster or other person 
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to open any letter not addressed to himself. The public 
advertisement by such person or company so conducting 
such lottery, gift enterprise, scheme, or device, that re¬ 
mittances for the same may be made by mail to any other 
person, firm, bank, corporation, or association named 
therein shall be held to be prima facie evidence of the 
existence of said agency by all the parties named 
therein; but the Postmaster General shall not be pre¬ 
cluded from ascertaining the existence of such agency in 
any other legal way satisfactory to himself” (Emphasis 
supplied). 

Act of September 19, 1890, c. 908, §3 (26 Stat. 466), 
U. S. C., Title 39, § 732, provides: 

“The Postmaster General may, upon evidence satisfac¬ 
tory to him that any person or compa/ny is engaged in 
conducting any lottery, gift enterprise, or scheme for 
the distribution of money, or of any real or personal 
property by lot, chance, or drawing of any kind, or that 
any person or company is conducting any other scheme 
for obtaining money or property of any kind through 
the mails by means of false or fraudulent pretenses, rep¬ 
resentations, or promises, forbid the payment by any 
postmaster to said person or company of any postal 
money orders drawn to his or its order, or in his or its 
favor, or to the agent of any such person or company, 
whether such agent is acting as an individual or as a 
firm, bank, corporation, or association of any kind, and 
may provide by regulation for the return to the remit¬ 
ters of the sums named in such money orders. 

This shall not authorize any person to open any letter 
not addressed to himself. 

The public advertisement by such person or company 
so conducting any lottery, gift enterprise, scheme, or 
device, that remittances for the same may be made by 
means of postal money orders to any other person, firm, 
bank, corporation, or association named therein shall be 
held to be prima facie evidence of the existence of said 
agency by all the parties named therein; but the Post¬ 
master General shall not be precluded from ascertaining 
the existence of such agency in any other legal way” 
(Emphasis supplied). 
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Questions Presented 

The Government believes that the following questions are 
presented to the Court for decision: 

1. Was there substantial evidence in the record to sup¬ 
port a fraud order of the Postmaster General, when it was 
revealed that appellants advertised for sale “genuine dia¬ 
mond rings,” and included in such advertisements illustra¬ 
tions showing rings containing gem diamonds from which 
emanated a “sparkle” or “fire,” but delivered to those re¬ 
sponding to the advertisements uncut, unpolished industrial 
diamonds not commonly used as jewelry and having none of 
the “sparkle” or “fire” of the gem diamonds illustrated 
in the advertisements ? 

2. Are proceedings under the postal fraud statutes gov¬ 
erned by provisions of the Administrative Procedure Act 
requiring that parties be afforded an opportunity to file ex¬ 
ceptions, and supporting reasons therefor, to the findings 
of the trial examiner? 

Summary of Argument 

The conclusion of the Postmaster General must be sus¬ 
tained if it was supported by substantial evidence. The evi¬ 
dence in this case not only supported, but compelled, a find¬ 
ing of fraud on the part of appellants. Appellants adver¬ 
tised the sale of “genuine diamond rings,” and, through 
the medium of illustrations, represented that such rings 
would contain gem diamonds having “sparkle” or “fire”. 
Persons responding to the advertisements did not receive 
gem diamonds, but received diamonds which were uncut and 
unpolished, not commonly used in jewelry, and not having 
the “sparkle” or “fire” of the gem diamonds advertised 
by appellants. 

Appellants’ conduct was plainly fraudulent since persons 
responding to the advertisements received something dif¬ 
ferent from and worth less than the product which was ad¬ 
vertised. Harris v. Rosenberger, 145 F. 449 (C. C. A. 8th 
1906), cert. den. 203 U. S. 591. Nor was the fraud corrected 
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by appellants’ “one week money back guarantee,” since it 
was reasonable for the Postmaster General to conclude that 
such guarantee was “cleverly devised to give apparent color 
and support” to the representations of appellants. Harris 
v. Rosenberger, supra. 

The orders of the Postmaster General and the court below 
should not be reversed because of the failure to give appel¬ 
lants an opportunity to file exceptions, and supporting rea¬ 
sons therefor, to the findings of the trial examiner. It was 
not necessary to give appellants such opportunity. Sec¬ 
tion 8 of the Administrative Procedure Act, which requires 
certain agencies to give parties such opportunity prior to 
a final order, applies only to proceedings with respect to 
which Congress has specifically provided for a hearing be¬ 
fore the issuance of an order. In enacting the postal fraud 
statutes, Congress did not provide that proceedings there¬ 
under include a hearing. 

ARGUMENT 

I 

The Order of the Postmaster General Was Supported by 

Substantial Evidence 

Appellants contend that the action of the Postmaster Gen¬ 
eral in issuing the fraud order was arbitrary and capricious, 
and vras not supported by substantial evidence. 

It is well settled that the conclusion of the Postmaster 
General is ‘ ‘ presumptively correct and will not be reviewed 
by the courts where it is fairly arrived at, and has substan¬ 
tial evidence to support it, so that it cannot justly be said 
to be palpably wrong and therefore arbitrary”. Bates & 
Guild Co. v. Payne, 194 U. S. 106, 108 (1904); Leach v. 
Carlile, 258 U. S. 138, 140 (1922); People’s United States 
Bank v. Gilson, 161 F. 286, 289 (C. C. A. 8th 1908); New 
v. Tribond Sales Corporation, 19 F. (2d) 671, 674, 57 
App. D. C. 197 (1927); Plapao Laboratories v. Farley, 92 
F. (2d) 228, 229, 67 App. D. C. 304 (1937), cert. den. 302 
U. S. 732; National Conference on Legalizing Lotteries, Inc. 
v. Farley, 96 F. (2d) 861, 864, 68 App. D. C. 319 (1938), 
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cert. den. 305 U. S. 624; Farley v. Simmons, 99 F. (2d) 343, 
347, 69 App. D. C. 110 (1938), cert. den. 305 U. S. 651; 
Farley v. Heininger, 105 F. (2d) 79, 81-82, 70 App. D. C. 
200 (1939). Nor can the court substitute its judgment for 
that of the Postmaster General, although it might have 
reached a different result, if the order was supported 
by substantial evidence. Farley v. Heininger, supra; Farley 
v. Simmons, supra. 

The Government contends that the evidence adduced at 
the administrative hearing compelled a finding that appel¬ 
lants were engaged in a scheme to defraud the public. 

Appellants say they did not perpetrate a fraud, but 
they offered for sale “diamond” rings, and those re¬ 
sponding to the offer received “diamond” rings (App. 
Br. 11, 12). Obviously the use of the words “genuine 
diamond” in the advertising was intended to induce in 
persons responding to the offer a belief that a gem diamond 
would be delivered. Appellant cannot escape the force of 
the postal fraud statutes by any such verbal manipula¬ 
tions. Farley v. Simmons, supra. Furthermore, appel¬ 
lants’ argument conveniently ignores the most important 
part of the advertisements, i. e. the illustrations of the 
products offered for sale. As found by the Postmaster 
General, these illustrations served as a far more powerful 
inducement to purchase the rings than any words which 
might have been used in the advertisements. 

Appellants illustrated an engagement ring containing a 
stone which showed all of the “bezel facets of the brillant 
cutting” (Jt. App. 52), and from which unmistakably 
emanated a “sparkle,” “fire” or “glitter” (Jt. App. 27). 
Likewise the illustration of the diamonds in the wedding 
band showed unmistakable “sparkle” or “fire” (Jt. App. 
27). These illustrations, coupled with the use of the word 
“diamond,” would certainly lead a reasonable person to 
believe that he would receive the kind of diamonds ordinar¬ 
ily found in diamond engagement rings and wedding bands, 
i. e. gem diamonds. Instead, those who responded to the 
advertisements received “uncut and unpolished industrial 
diamonds” having none of the “characteristics of glitter 
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and sparkle commonly associated with the word ‘diamond’ 
as employed to describe jewelry” (Jt. App. 31). 

Appellants would have the Court “pick out parts of the 
advertisements on which (they) particularly rely, decide 
that these excerpts would have supported different find¬ 
ings, and set aside (the Postmaster General’s) order for 
that reason.” This the Court has no authority to do. 
Donaldson v. Read Magazine, Inc., 16 L. W. 4219, decided 
March 8, 1948. Rather, the Court should consider all of 
the evidence and all of the advertising matter for the 
purpose of determining if there was evidence to support 
the Postmaster General’s finding of fraud. Donaldson v. 
Read Magazine, Inc., supra. 

Considering all of the evidence and all of the advertise¬ 
ments in the instant case, it is reasonable to conclude that 
persons responding to the advertising expected to receive 
gem diamonds, and not uncut, unpolished stones having 
little in the way of value or attraction. 

Appellants point out that there was offered for sale a 
“genuine diamond bridal set, 14-kt. solid gold, . . . for 

the sum of $14.95, 20% tax included,” and ask the question: 
“Is it reasonable to assume that any member of the public 
or even the Chief Trial Examiner really expected to receive 
more than what appellants sold and delivered?” (App. 
Br. 13). 

This same argument was made and refuted in Harris v. 
Rosenberger, 145 F. 449 (C. C. A. 8th 1906), cert. den. 203 
U. S. 591. There the Court said: 

“Our conclusion is that when a business, even if 
otherwise legitimate, is systematically and designedly 
conducted upon the plan of inducing its patrons, by 
means of false representations, to part with their 
money in the belief that they are purchasing something 
different from, superior to, and worth more than, 
what is actually being sold, it becomes an objectionable 
scheme or device within the intendment of sections 
3929 and 4041, although what is being sold may approx¬ 
imate in commercial value the price asked and received. 
The difference between such a scheme or device and 
those where nothing whatever or nothing at all equiva- 
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lent in value is intended to be returned for the money 
obtained is one of degree only, but not of principle. 
Both are grounded in deceit, operate injuriously upon 
i the public, and constitute the obtaining of money by 
means of false pretenses. A purchaser is entitled to 
receive what he is induced by the vendor’s represen¬ 
tations to believe he is ordering and paying for, and not 
something which he does not order and may not want 
at any price.” (p. 458). 

See also Farley v. Heininger, 105 F. (2d) 79, 70 App. D. C. 
.200 (1939). 

Nor is the fraud corrected by appellants’ “one week 
money back guarantee.” In Harris v. Rosenberg or, supra, 
the Court made the following statement in answer to a con¬ 
tention that a promise to refund the purchase price, if 
the goods were not satisfactory, showed there was no 
intention to defraud: 

“The falsity of the representations and the appel¬ 
lee’s knowledge of their falsity being established, as 
they were, it was not an inadmissible view’ that the 
promise to refund the purchase price, if the goods w r ere 
not satisfactory and were returned, w’as cleverly devised 
to give apparent color and support to the representa¬ 
tions. True, it appeared that, in a few exceptional in- 
i stances wrhere customers discovered and resented the 
deceit which was practiced upon them, the appellee re¬ 
funded the purchase price in fulfillment of his promise, 
i but it cannot be said that this necessarily or conclusively 
disproved any intent to defraud, particularly when it 
w’as not questioned that in all other instances he 
retained the money obtained by means of the deceit 
wrhich he wras practicing.” (p. 455). 

See also Farley v. Heininger, 105 F. (2d) 79, 70 App. D. C. 
200 (1939). 

In view of the foregoing, it must be concluded that the Post¬ 
master General’s finding that appellants were conducting 
a fraud was fairly arrived at and was supported by sub¬ 
stantial evidence. 
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II 

The Administrative Procedure Act Does Not Apply To 
Proceedings Under the Postal Fraud Statutes 

Appellants contend that the judgment below should be 
reversed because the procedure followed by the Post Office 
Department did not conform with provisions of section 8(b) 
of the Administrative Procedure Act. 1 This section pro¬ 
vides : 

“In cases in which a hearing is required to be con¬ 
ducted in conformity with section 7—* # # Prior to 

each recommended, initial, or tentative decision, or de¬ 
cision upon-agency review of the decision of subordi¬ 
nate officers the parties shall be afforded a reasonable 
opportunity to submit for the consideration of the 
officers participating in such decisions (1) proposed 
findings and conclusions, or. (2) exceptions to the deci¬ 
sions or recommended decisions of subordinate officers 
or to tentative agency decisions, and (3) supporting 
reasons for such exceptions or proposed findings or 
conclusions. The record shall show the ruling upon 
each such finding, conclusion, or exception presented. 
All decisions (including initial, recommended, or tenta¬ 
tive decisions) shall become part of the record and in¬ 
clude a statement of (1) findings and conclusions, as 
well as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion presented 
on the record; and (2) the appropriate rule, order, 
sanction, relief, or denial thereof.’’ 

Specifically appellants state that “the fraud order in¬ 
volved herein was issued by the Postmaster General on the 
recommended decision of his subordinate, the Chief Trial 
Examiner, and that no notice was given to the appellants 
of such recommended decision, nor was opportunity given to 
the appellants to file exceptions thereto and supporting rea¬ 
sons for such exceptions” (App. Br. 9). 

There was no need for the Post Office Department to give 
appellants opportunity to file exceptions, and supporting 


1 Act of June 11, 1946, c. 324, $ 12 (60 Stat. 244), 5 U. S. C. $ 1001. 
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reasons therefor, to the trial examiner’s recommended 
decision because section 8(b) of the Administrative Pro¬ 
cedure Act does not apply to proceedings conducted pur¬ 
suant to the postal fraud statutes. The instant case was 
not one “in which a hearing is required to be conducted in 
conformity with section 7.” 

Section 5 of the Administrative Procedure Act removes 
from the operation of section 7 and section 8 of the Act all 
administrative proceedings with respect to which a hear¬ 
ing is not specifically required by some statute of Congress. 
Section 5 provides in part: 

“In every case of adjudication required by statute 
to be determined on the record after opportunity for an 
agency hearing • • • The agency shall afford all 

interested parties . . ., to the extent that the parties 

are unable so to determine any controversy by consent, 
hearing, and decision upon notice and in conformity 
with sections 7 arid (Emphasis supplied). 2 

Thus, section 7, dealing with hearings, and section 8, per¬ 
taining to decisions, are applicable to an administrative 
proceeding only in cases where section 5 requires that a 
hearing be granted. As stated, section 5 does not require 
that a hearing be granted where there has been a violation 
of the postal fraud statutes because, in enacting those stat¬ 
utes, Congress did not provide for an agency hearing prior 
to the issuance of an order thereunder. 

Although the language of the Administrative Procedure 
Act clearly excludes the postal fraud statutes from its 
operation, any lingering doubts are removed by the legis¬ 
lative history of this Act. 3 Thus, in the Senate Judiciary 


2 The comma after the word “hearing” is apparently a printer’s error. 
See footnote on page 4S, Attorney General’s Manual on The Administrative 
Procedure Act (1947). 

3 The legislative history of the Administrative Procedure Act has been 
compiled in a volume entitled “Administrative Procedure Act—Legislative 
History” (Sen. Doc. No. 248, 79th Cong., 2d Sess. (1945)). References 
herein to the legislative history of this Act will be cited as Sen. Doc. 248 
and the appropriate page number. 
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Committee Print of June 1945, the following explanation 
is given with respect to section 5 of the bill: 

“This section defines generally the procedure for 
the administrative adjudication of particular cases. 
The introductory clause removes from the operation 
of sections 5, 7, and 8 all administrative procedures in 
which Congress has not required orders to be made 
upon a hearing . . .” (Sen. Doc. 248, p. 21). 

And in Senate Report No. 752, 79th Congress, 1st Session 
(1945), it is said: 

“Similarly in ‘adjudications’ (that is, the ‘judicial’ 
function) no agency hearings are required unless 
statutes already do so, but in the latter case the mode 
of hearing and decision is prescribed (sec. 5). Where 
existing statutes require that either general regulations 
(called ‘rules’ in the bill) or particularized adjudica¬ 
tions (called ‘orders’ in the bill) be made after agency 
hearing or opportunity for such hearing, then section 
7 spells out the minimum requirements for such hear¬ 
ings, section 8 states how decisions shall be made there¬ 
after, and section 11 provides for examiners to preside 
at hearings and make or participate in decisions.” (Sen. 
Doc. 248, pp. 193-194). 

House of Representatives Report No. 1980, 79th Congress, 
2d Session states as follows: 

“Some agencies did not want hearings provided 
. . . and the present bill provides the details for 

hearings only where other statutes require a hearing 
(See sec. 4(b) and the introductory clause to sec. 5.) 
(Sen. Doc. 248, p. 248). 

And during debates in Congress on the bill the following 
statement was made by Senator McCarran: 

“Section 5 of the bill concerns adjudications. The 
initial provision of this section makes it clear that 
subsequent provisions of the section apply only where 
the case is otherwise required by statute to be deter¬ 
mined upon an agency hearing . . .” (Sen. Doc. 
248, p. 315). 
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The following remarks were made by Representative Wal¬ 
ter while the bill was being debated in the House of Repre¬ 
sentatives : 

“Section 5 relates to the judicial function of adminis¬ 
trative agencies where they decide specific cases re¬ 
specting compliance with existing law or redress under 
existing law. It applies, however, only where Con- 
! gress bv some other statute has prescribed that the 
agency shall act only upon a hearing and, even in that 
case, there are six exceptions.” (Sen. Doc. 248, p. 
359). 4 

Attention is also invited to the “Attorney General’s Man¬ 
ual on the Administrative Procedure Act” (1947). The 
following statement is made therein: 

“It will be noted that the formal procedural require¬ 
ments of the Act are invoked only where agency action 
‘on the record after opportunity for an agency hear¬ 
ing’ is required by some other statute. The legislative 
history makes clear that the word ‘statute’ was used 
1 deliberately so as to make sections 5, 7 and 8 applica¬ 
ble only where the Congress has otherwise specifically 
required a hearing to be held . . . Mere statutory 
authorization to hold hearings (e.g., ‘such hearings 
as may be deemed necessary’) does not constitute such 
a requirement. In cases where a hearing is held, al- 
1 though not required by statute, but as a matter of 
1 due process or agency policy or practice, sections 5, 7 
and 8 do not apply. Senate Hearings (1941) p. 1456.” 
(P. 41.) 

Appellants contend that, under this Court’s ruling in 
Pike v. Walker , 121 F. (2d) 37, 73 App. D. C. 289 (1941), 
the Postmaster General is required to grant a hearing in a 
postal fraud proceeding. The inference drawn from this 
contention is that, accordingly, sections 5, 7, and 8 of 
the Administrative Procedure Act are applicable to such 

* For further excerpts from the legislative history, which support the 
Government’s contention that section 8 does not apply to proceedings 
brought under the postal fraud statutes, reference is made to pages 202, 
232, 260, 305, 353, and 409 of Senate Document No. 248. 
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proceedings. Such an inference, however, runs counter 
to the express language of section 5 and to the intent 
of Congress as manifested by the legislative history of the 
Act. 

Moreover, Pike v. Walker, supra, does not hold that the 
Postmaster General must grant a hearing in postal fraud 
proceedings, for it was not necessary for the Court to 
determine that issue in deciding the case. The Court merely 
stated, by way of answer to the argument that the Post 
Office Department need grant no hearing whatsoever, “the 
proposition urged by the Postmaster General ... is 
too far-reaching to be admitted until specifically recognized 
and declared by the Supreme Court” (73 App. D. C. at 291). 

In any event, appellants had a full and fair hearing in 
this case, and it is clear that the Postmaster General was 
not required to give appellants an opportunity to file ex¬ 
ceptions, and supporting reasons therefor, to the recom¬ 
mended decision of the trial examiner. 

Conclusion 

The judgment below should be affirmed. 

George Morris Fay, 

United States Attorney, 

Oliver Dibble, 

Sidney S. Sachs, 

James C. McKay, 

Assistant United States Attorneys. 
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